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As we are looking for the answers to the questitretiver and how Human
Rights should find their application in private laglationships we are consid-
ering the real nature of human and constitutioiggits, the concept and source
of law, the moral foundations of law, the way hawial requirements are to be
implied in legal relationships, the limited andatéle character of these re-
quirements, the necessary revision of private lad public law division and
the function and aims of law in social engineerifigus, we have to face a
great bulk of basic problems of law and legal pdojahy.

Application of Human Rights in the private spheseone of the most chal-
lenging problems of private law today. Denying thtman Rights shall be
applied in private law relationships would leacctmsequences that are hardly
acceptable. We cannot argue persuasively thatatand legal persons shall
not respect others’ human dignity and propertyt geaisons and social groups
may legally be excluded, oppressed and pushedetpehiphery of society or
that slavery shall be held lawful unless theresmecial provisions in domestic
law, which forbid it. It seems, on the other haalblyious that Human Rights
cannot overwrite the private law without adversesamuences.

Based on the new tendencies of legislation and lega&tise and the changes
of the philosophical methods, it seems to be usfsatiory to think only about

the horizontal and vertical effect of constitutib@ad human rights, or their
direct application. Much more of this: either wenage to find the way and

build up a method of thinking that is able to immanate the principles of con-
stitutional and human rights into the private lagdl relations while preserv-
ing the structure of private law or we completeyvé to re-create the frame-
work of our thinking and we also have to create nesthods, as well as a new
approach. In my opinion, this is still one of thmpletely open and most urg-
ing questions of the theory and practise of nowadeiyil law.

1 Habilitation lecture held on the 8th November 20BIZTE Faculty of Law, Budapest.
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Thus, in conflicting human and constitutional rigiwith private law a new
chapter of private law development may be staiféis confrontation is shown
with different gravity in various areas of civilwa and raises different prob-
lems accordingly. On the same basis to the apjligabf those constitutional
and human rights principles, this can be examineitheé framework of human
and constitutional rights within civil law relatisnin tort law, less structural
problems are caused by the application of human camstitutional rights,
because of the flexible nature of tort law, whias la tendency to be opened
and to pay special attention to risk allocation gmdvention. On the other
hand, a conflict seems to emerge within contraet l@here the principle and
paradigm of freedom of contract is hard or neamassible to conform to
constitutional and human rights.

Considering their aims, magnitude, exactness af tumtent, protected inter-
ests and social expectations transmitted by themmah rights show a great
level of homogeneity and are very different, bilt present themselves as a
single homogenous system. Their diversity leaddifferent problems of their
application and it is further strengthened by thet that their universality must
be interpreted in the framework of very differepstems of social values and
legal norms. Problems of application of human sghtthe framework of pri-
vate law and partly the contradictions of the rmatir human rights are clearly
seen when examining questions related to the dldigaof non-state actors,
prohibition of negative discrimination, or humaghis-based or constitutional
protection of property.

There are strong arguments for that Human Righpoga obligations on states
only as their sources are international treatidéss Argument may be supported
by other considerations as well such as that ogethia direct way for Human
Rights in the private sphere would trivialize HumRights and inflate them.
Moreover, direct application may make them as tadlpolitical games and
speculations helping the states to find a possilili shifting liability for vio-
lation of Human Rights to non-state actors. Thenphgena that provide the
main arguments for direct application of Human Réghorms in the private
sphere are globalization, privatization, fragmdatatand Human Rights of
women.

One of the main features of globalization is theréasing power of multina-
tional companies in shaping social and economiekltionships and human
environment. Social responsibility of multinationahterprises is a problem
often discussed in other contexts as well. The aegsénst Royal Dutch Shell
Company and one of its former directors launchethenUnited States under
the Alien Tort Claims Act by the relatives of Kerar§8-Wiwa and John

Kpuinen sheds a sharp light on the problem of liighdf companies for viola-
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tion of Human Rights. According to the Alien Tortatite (or Alien Tort
Claims Act), which is a federal law of the Unitetht®s “the district courts
shall have original jurisdiction of any civil actidoy an alien for a tort only,
committed in violation of the law of nations orradty of the United States.”

Privatization of prisons, health care, educaticegusity forces, energy and
water supply sectors is an overall tendency whielkas it necessary to revise
the problem of Human Rights in private law. Thet fdmt these sectors are
passed to the private sphere cannot result in éxajithe private suppliers and
service providers from Human Rights requirement8eathe state shall remain
obliged by them under the same circumstances -\sibgrause we think that
it is an internal logic of law to limit Human Righbbligations to state actors.
As Catherine MacKinnon put it: ,The role of intetiomal law has been

largely, in Isaiah Berlin's sense, negative. Itldobe more, but it fosters hu-
man rights less through mandating governmentalfarence than through

enforcing governmental abstinence. In other woifdgpur human rights are

going to be violated, pray it is someone who lolikes a government, and that
he already acted, and acted wrong.”

The demand for having the members of armed relmipg emerging with

fragmentation of states indirectly under the HurRaghts regime is more and
more obvious. The development in women’s humantsidias led to a com-
plete reappraisal of the way in which the publieiie divide has been con-
structed to delimit human rights law. Human rigbtsvomen are typically not

to be enforced against state or state actors leutoabe held general require-
ments vis-a-vis the members of society.

Trying to define the direct addressees of HumarhRigve should not take out
of consideration the fact that international criatitiability of natural persons
is already accepted and civil liability is geneygtlarallel to the criminal one.
There are legal systems, which provide the podsitof enforcing civil law

liability with the criminal one together. That ishwthe international criminal
liability raised the problems of distinguishingtstacts from the act of certain
persons as the question had to be answered whditliators should be pro-
tected by state immunity relying on that it was thaty who acted but the state.

As far as the anti-discrimination principle is cenwed, | argue that discrimi-
nation is a social problem and private law builtnoarket paradigm can only be
adequate in a limited way to pursue such aims. iBitwn of discrimination
should be limited to cases of monopoly and narrdamigrpreted public offers
if contracting is at stake. A further referencerpadn the course of application
of the anti-discrimination principle could be theeyention of social exclusion.
Private law cannot allocate the social costs ofdiatrimination. As a result,
costs are to be borne by certain market players as an adverse effect —
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members of the protected group. In a great bullardf-discrimination cases
courts try to solve social problems with inadequatans and as a result even
if decisions and aims are morally correct, consegeg going beyond the rela-
tionship of the parties remain unmanageable.

The protection of and the right to property — iitesphat it declares one of the
basic values of our society and our economicalrotds the less elaborated on
the level of the norm and perhaps it is the mogtigaand most often discussed
Human Right. Constitutional protection of the righproperty does not consist
of a necessary element of legal order; laws withaitten constitution are also
able to provide the proper level of protection ohperty. It is remarkable that
in the course of preparation of the South Africaon§litution the problem
whether it is a good idea to have a constitutiqgoratection of property was
seriously addressed. There were strong argumemissigconstitutionalizing
the right to property (first of all that it strehgins the public private divide),
which make us consider whether it is really proged useful protecting prop-
erty on constitutional level. It has been cleadyniulated that we do not really
know whose property to protect and against whothénconstitution.

This implies perhaps the greatest paradox beingrémt to the nature and aim
of Human Rights. If we accept that Human Rights raaural rights in their
real nature and they shall be construed as the mmddem of natural rights
inherent to all natural and legal persons by thgistence — as it is argued for
universality of Human Rights — we cannot explainyvidorth American Indi-
ans or South-African natives cannot re-vindicatgrttands that has been taken
away. If we would contradict the argument that HarRaghts are getting their
binding force from the positive law and the legatiuments codifying them
which did not exist that time we can hardly insist that Human Rights are
universal that they are to be enforced in absefice specific regulation as
well. And if this paradox would let us accept thitman Rights are to secure
the position of certain groups having the powesdgiety again, we have to
give up our universality argument.

The morally staggering and deep paradox of the hunght to property is
perfectly reflected in the poetic dialogue @drl Sandburg, according to the
followings.

,Get off this estate.
What for?

Because it's mine.
Where did you get it?
From my father.
Where did he get it?
From his father.
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And where did he get it?
He fought for it.
Well, I'll fight with you for it.”

| think that today we cannot give a consequentegdrand abstract answer to
the question how Human Rights should be enforcethé private sphere,

which would cover private law as a whole. Humanh®&gthemselves do not
constitute a coherent and homogenous system. Ttensyof Human Rights

consists of requirements (or norms), which areedfit according to their ori-

gin, their aims and they have different social tiows. They are not free from

internal paradoxes either. Nevertheless they refleneral values, which are to
come across in all of the world’s legal systems. d&ienot confront private law

with this system of values concerning neither tbatent, nor the nature of
private law regulation and practice. We cannot arthat private law should

not follow these values. The greatest task doeseein to be to answer the
guestion whether Human Rights should make their wdke private sphere; |

think the only acceptable answer is 'yes.” The mablem is that the hetero-
geneous and paradoxical nature of Human Rightsyrnlertainty of their con-

tent, the obscurity of their social purpose fulhntradicts the basic and most
important demand that private law (first of all peoty law and contract law)

should be predictable.

There are arguments for that from a certain pointiew predictability and
certainty are more important than the content ofgpe law rules in a sense. It
is similar to the traffic rules: it does not mattenether one should keep left or
right. Knowing the rules is the crucial point. Theal problem is when infor-
mation and interpretations of the rules are difier@nd some keep left while
some keep right.

The values that Human Rights transmit are not ggda private law at all; it is
the uncertainty in content and the vague contofifdumnan Rights which are
to be deemed as really strange to private lawathgoxes of Human Rights
and uncertainties of their content are importe@reate law through their en-
forcement, this would make private law unprediaadrd unable to perform its
social function.

Enforcement of Human Rights in the private sphevald/erode the traditional
inner logic of private law thinking which touchegan all fields of private law.
One could speak of the crisis of private law thigkbut this would not be cor-
rect because it implies evaluation. This proceasleast in great part — cannot
be held positive or negative: it is beyond doulat fhrivate law must be ready
and open enough to receive it. In spite of thigs ivery important to conse-
guently stick — as far as possible — to traditidogical private law thinking.
On the one hand, this helps to make this procesges| on the other hand this
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would prevent erosion where it would be unnecessamenable on the long
run or would result in risk of certainty of law. Ne of these impacts should be
underestimated. In order to make private law readyeceive the real chal-
lenges of Human Rights we need time, thinking, ingkor solutions, experi-
ments and a lot of discussions. The greatest cty@lenay be that private law
thinking must be able to transmit the social evidmaand social requirements
effectively, consequently and persuasively to gavaw theory and practice.

One of the greatest barriers to our flexible thigkin this respect is the public-
private division that has to be revised.



