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Roman law acknowledged two kinds of civil law mage: marriage generating
manus that is, husband’s power, and marriage withoanus' In this paper
we shall confine our investigation to marriage withnus and as part of that
we intend to expound the following issues in dethi# forms of the conclusion
of marriage and of obtaininpanus specifically confarreatiq coemptioand
usus(l.), the relation ofuxor in manuto agnatio (Il .), the husband’s punitive
power over the wife undéudicium domesticurand on the grounds &#x lulia

de adulteriis coercendi@ll .), and the forms of divorce and the termination of
manus paying special regard temancipatio uxoriglV .).

As specified by Gaiusmanusarises in three formaisus confarreatio and
coempi¢® by using the ternolim he unambiguously implies that these institu-
tions were applied not in his own age but in artcténes, and, contrary to
other source$he clearly formulates that they are the formshiaimingmanus
and not the forms of concluding the marriage it$@lhe order of the develop-
ment is disputed, in the literature communis opinio doctorumn the subject
has been established until now that can be regamekesburing. Concerning
confarreatiowe can infer Etruscan origin from its highly satharacter, on
the one hand; and from the more liberal statusgssesi by women among the
Etruscans, on the othemyhich is confirmed by the celebration of the corcl
sion of marriage underonfarreatiq as we shall see, to the extent that in this
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procedure the woman is an equal acting party whivedg takes part in the
rite, while incoemptioshe is only the subject of the procedurdthough not
taking a firm position confirming the Etruscan anigkasef regardsconfar-
reatio an alien body in the system of Roniaa sacrumsince in the procedure
it is the religious act itself that leads to legahsequences affectings priva-
tumwithout being produced by the joint impactia$ sacrumandius privatum
usual in other legal institutions, since it does negjuire the assistance of either
persons who might exercise power, or the meetirtgepeoplé.

From Gaius’s description @onfarreatioit becomes clear that this ritual com-
prised a sacrifice offered to luppiter Farreus|uding farreum libuny that is,
the joint consumption gbanis farreusand offering a part of it to luppiter (the
term confarreatio comes from this), in the first place, and recitiogrtain
ceremonial, sacred texts in the compulsory presefiden witnesses; Gaius
describes this ritual as one generally used inadge, since both theex
sacrorumand theflamines maioregDialis, Martialis, Quirinalis) had to come
from a marriage undesonfarreatiq and in order to fulfil their priestly office
they had to live in marriage of such kifdThe comments made on the ritual
itself in Ulpianus’sLiber singularis regularuntorresponds to Gaius'’s descrip-
tion.* From the explanation given by Servius on the @évocus in Vergili-
us’s Georgicait can be ascertained that in the ritual certairtd and the
aforesaid sacrificial fan made of ground spelt vgi#it (nola salsa were used,
and that the marriage was concluded in the presehtiee pontifex maximus
and theflamen Dialis' Also in Servius’s commentaries on Vergiliugieneis
two additional points are made concerning tbafarreatio dextrarum iunc-
tio™ and in manum conventido be interpreted in the literal sense of the
phrasée? the act of linking the right hands of the coumlébe married was car-
ried out over the fire burning on the altar; durthg celebration a sacred torch
was burning, and there was water in a pitcher tobgjise the two most im-
portant elements and their joint presence; thdtoww the marriage was con-
cluded between tht|amenand his wifeflaminica™ During the ritual the couple
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to be married was sitting with covered head on¢hairs covered with the skin
of sacrificial lamb placed close to each otlfarhich was meant to confirm the
relation to be established between tHéfhe priestly functions enumerated in
the sources, the offices of thex sacrorum the flamen (and theflaminica)
Dialis, the flamen Martialis and theflamen Quirinaliswere allowed to be
fulfilled only by patricii; and as the so-calledbmmunicatio sacrorupthat is,
offering sacrifice under the supervision of fhentifex maximusnd with the
assistance of thilamen Dialis was not permitted betwegatricii andplebeii

it is highly probable thaplebeii were ab ovo barred from the ritual of
confarreatiq and it was reserved for the conclusion of magiad patricii
having sacred consequences that cannot be diseejrd

The question arises how long the institutiorcomfarreatiocan be considered a
living practice. Towards the end of the age of Rmnan republigatricii took

it rather burdensome to assume the office offidmmen Dialisheavily delimi-
ted by tabod$S and consequently preventing them from making atipal
career, and that is how this priestly function \Wedsvacant for a longer period
from 87 B.C.; although both the dignity of tHaminesand confarreatiowere
reinstated by aenatus consulturattached to the name of Augustus dating
from 12 B.C.% this measure could not bring long lasting ressitise Tiberius
had to deal with the problem again in 23What happened was that they
wanted to elect a neflamen Dialisto replace the deceased Servius Malugien-
sis, but the required conditions — stipulating ttet proper person was to be
selected from three persons coming from marriage€laded undeconfar-
reatio — were missing because tpatricii willingly refrained from concluding
such a marriage as in the procedure the wife whalte been removed from
the subjection to thpatria potestasand would have been forced under to hus-
band’s manus Eventually, Servius Malugiensis’s son became shiscessor,
simultaneously a resolution was adopted on theestithat theflaminica Di-
alis would be subjected to her husband’s power only waspect to theacra
otherwise she was entitled to rights equal to sgither women had.
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The conclusion of marriage had a web of ritualsuadbit belonging to the
scope offas but adopted byus, too. For example, certain days and periods
were regarded absolutely ineligible for concludgnarriage: such asalen-
daeandldus (dies feriat) every month, since on these days it was forbidden
use force against anybody, and the conclusion ofiage involved a kind of
violence to be committed against thiego;> likewise, no marriage was con-
cluded on the days followingalendae Nonaeandldus which were deemed
dies atri such as the first half of February and the sed@aifdof March and the
whole month of May; on the contrary, in this redpbe second half of June
and the whole of July were held fortunate perfddslarriage rites were de-
signed to serve two key purposes: they were tceptaharriage from infertil-
ity, on the one hand; and to make the fiancée’sggges from one house com-
munity cult to another secure, on the otiiéfhe fiancée was seated in Mutinus
Titinus's fascinus whom she offered sacrify while being covered vétheil
and wearing #oga praetextatd’ then she offerred her toys from childhood and
thetoga praetextatahat she had to take off once and for all on the af her
marriage to théar familiaris®’ (in other tradition to Venu$, or Fortuna virgi-
nalig’®). The fiancée’s hair was arranged with the tim spear a man had been
killed with so that its vital force should increabeat of the fiancé&. The mar-
riage celebration commenced walspicium then sacrifice was offered (at a
later point of the ritual having arrived at theniig’s house the bride would
grease the gatepost of her husband-to-be withaherfsuet of the sacrificial
animal, initially a pig, then a lamb); the weddidipner,coena nuptialisol-
lowing the offering of sacrifices lasted until theening star ros&.

The coena nuptialisvas followed by the most important part of theaif de-
ductio in domum maritithe act of being introduced to the husband’s &gus
whose starting act was the symbolical kidnappingthef fiancée from her
mother’s lap®® which custom is traced back by Plutarch to theuatidn of
Sabine womenr; and which was undoubtedly backed by the memorthef
one-time custom of adbuction of women as a forngerferating marriag®.
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The procession was opened by a boy holding a tdved,other lads were
leading the fiancé® who was followed by people carrying a spinning etha
reel, a basket and pots, which referred to her tadasehold duties (the fiancée
brought threeassedrom her parents’ house, she gave one of thenetdhs-
band, put the other one on the altar of ldrefamiliaris, and placed the third
one in the sanctuary of tieres protecting the abode of her husband-to-be); the
members of the procession were carrying torchesenmdchawthorri! they
were singing wedding songs, and were throwing mamey nut¥ among the
spectators; all these and tlescennina iocati were meant to keep misfortune
away? In the course of this the ritualistic shaalassaor talassiowith a
meaning having obscured by the time of the hisabrage was soundéd.
Having arrived in their would-be home the bridegmo@sked the bride:
“Quaenam vocar®’, and the bride repliedUbi tu Gaius, ego Gaia. by
which they testifiedexpressis verbigheir intention to marry to their environ-
ment, too' (This part of the ritual and the false conclusitawn from it as-
serting that every fiancée should have been c@lad in the ritual were used
by Cicero inpro Murenato mock the awkwardness of the formalities of ar-
chaic law?®) The fiancée greased the doorpost, and tied @ mitwool to it**
After that the young men following them lifted thiancée over the threshold
of the house, because Vésiguarded every beginning, so the doorstep too, and
to touch it would have been regarded an ill offfdnto theatrium a burning
torch and a pitcher of water were brought, and stceming the bride they
admitted her into the family culf;even Q. Mucius Scaevola considered this
part of the ritual as one of the most certain sighshe conclusion of mar-
riage®® housekeeping was assigned by the husband to fegtwough handing
over the key of the housjn the event of the termination of the marriage on
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of the symbolic elements oépudium ousting was just the act of taking the
keys away?

The bulk of our knowledge afoemptioalso comes from Gaiuslastitutiones

In coemptioa man obtains manus over the woman witincipatiq i.e., a kind
of sham purchase — in this sham purchase the hdisbatme buyer and the
subject of the purchase is the wife — which haldg@arried out in the presence
of five adult Roman citizens as witnesses and ef lblder of the scales;
however, the text to be recited in the course,affitich has been unfortunately
not preserved by Gaius for us, was not identicéth wie one customarily used
in slaves’mancipatig or when obtainingnancipiumover a free persoti.The
literary sources, the texts of Sevius, Isidorus Boéthius we can quote re-
gardingcoemptioare at least two centuries older than Gaius’srigggm, and
at several points they misunderstood the essendepeotess ofcoemptio
namely, Serviug and Isidorus Hispalensis following hifrbelieved that the
husband and wife mutually bought each other, whiohld, however, result in
the wife also obtaining some kind of power over ltlisband, and the recipro-
cal question and answer mentioned by Boethimsst probably did not belong
to coemptiaitself, it might have been some kind of preparafamycess thereof
allowing the parties to make it clear that they tedrno conclude the marriage
by their free will*® The question arises that if the fiancée constittite sub-
ject of the purchase and sale, even if in a shans#ction, who should be con-
sidered the seller? Opinions expressed in thatitee are highly divided on the
matter. Many hold the position that the woman, eslg the mulier emanci-
patashould be regarded the seller, so she is entill¢ioe sham purchase price,
the nummus unyausually they base their view on two loci from @&s Insti-
tutiones’ and one locus fror@ollatio®®; convincingly Benedek expounds why
this view based on these sources is totally unaab&p The two loci from
Gaius does not describe theemptioaimed at the actual conclusion of mar-
riage €oemptio matrimonii caugabut the coemptiodesigned to terminate
guardianshipdoemptio tutelae evitandae cajsikom which it would be hard
to draw conclusions ocoemptiothat generates husband’s power if the guard’s
duty had actually been only to gramictoritas the thirdtextusfrom Paulus, as
we shall see later on, is abdek lulia de adulteriis coercendisnd in this

50 see CicPhil. 2, 28.

% Gai. 1, 113.
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contextauctoritasshould be interpreted not aseaminus technicubut only as

a term denoting the father’s consent to the coimtuef the marriagé® Fur-
thermore, Benedek quotes an inscription which camdted from the end of
the age of the Roman republic that sets forth tthatgirl to be married off to
the husband was handed over to the fiancé by therfd and remarks that the
relevant passage afaudatio Turiaewritten between 8 and 2 B&does not
support the thesis of thmancipatiocarried out by the woman herself either.
Finally, he adds that should the woman receiwvenmus unyshe symbolic
purchase price from the fiancé, her later husbarithie course ofmancipatio
then having subjected to the husbandanus she would obtain such purchase
price also for the benefit of the husband, whicluMdseem to be rather incon-
sistent.Coemptiowas no longer part of generally adopted practiodbably at
the same time whectonfarreatiowent out of use approximately at the end of
the £'c. B.C. Additional informative data is suppliedtitis respect both by the
aforesaidLaudatio Turiag in which the husband left a widower recalling his
own marriage withoumanusmentions his sister-in-law’s marriage concluded
with coemptig and by Cicero’s statement that the orators whrewet well-
versed in the depths of jurisprudence, albeit tlaeepof their operation was
identical with that ofuris consultiigiving advice on théorum were no longer
fully aware of what words were uttered when conitig¢oemptic®™

And the form of expounding his point, i.e., thatiGaspeaks abogbemptioin
the present tense, should be most probably integbia view of the fact that in
the enumeration of the forms of the generatiomahushe makes a reference
to former times @lim) at the outsetf Benedek ranks the following institutions
among the types afoemptiostill used in the age of Gaiu€oemptio tutelae
evitandae causéwas to ensure that if the woman having her owhtsidput
necessarily being under guardian§hipanted to get rid of her guardian, then
with his auctoritas she was allowed to enter inthmemptio fiduciariawith
somebody who later remancipated her for a perdectsd for a new guardian;
this new guardian emancipated her withnumissioindicta and she became
his tutor fiduciariusa®® Coemptio testamenti faciendi causas meant to make
up for the lack of the testimentary capacity of theman having her own
rights, the procedure was similar to the previows@dure, after entering into

% BENEDEK 1979. 17.
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the coemptiothe husband remancipated his wife for one of tdiscifary per-
sons, who subsequently released her froamcipiunt’ This institution, how-
ever, was made unnecessary bseaatus consulturmdopted during the reign
of Hadrianus, which acknowledged the testimentaght? of women having
their own right$® Through thecoemptio sacrorum interimendorum ca(fshe
woman was relieved of the burden of the house camityis religious celebra-
tions; to attain this goal usually the assistantelderly, childless men was
used whose death terminated the house communityeoé and for all too. It
should be added that this typeasiemptiohad to be clearly distinguished from
actual coemptioas far as the rituals and external features ofathgication
were concerned, which proves that it was still ysdioeit not too often, in the
age of Cicerd!

The act of obtainingnanusthrough ususis dealt with by three important
sources, the first of them comes from Gdfuthe second one from Servius's
commentaries on Vergilius&eorgica’ the third one from Boethius’s expla-
nations of Cicero’§opicd®. These loci reveal that through cohabitation main-
tained with the given man for one year without artgrruption a woman was
subjected to his power withoabnfarreatioandcoemptiotoo, and their com-
munity of life was regarded marriage simply dugh® intention to conclude a
marriage éffectio maritali3, before the one year has elap§e8o the com-
mencement of marriage was clearly separated frard#te of the generation
of manussince the husband prescribed it only after one; yaal if the wife did
not want to become subjected to her husbanthsius then spending three
consecutive nights each year away from hotmedctium), this institution was
introduced, asserts Gaius, by the Twelve Table Lstve, could interrupt the
prescription of the husband’s powérThus, the act of obtainingnanus
throughususis nothing else but prescibing the husband’s pdivetich was
implemented by proper application of theus-auctoritasule’ of the Twelve

¢ Gai. 1, 115a

%8 FoLbi-Hamza 2006. 600.

9 BENEDEK 19.

7 See CicMur. 27.Sacra interire illi noluerunt, horum ingenio seres coemptiones facien-
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Studia Mureniana(Law, religion and rhetoric. Studia Mureniana) Szg2006. 100. sqq.

" BENEDEK 1979. 19.

7 Gai. 1, 111.

® Serv.in Verg. Georg1, 31.
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Table Law’® The act of obtaining the husband’s power throusghs however,
disappeared from pratice partly throudgsuetudppartly through certain stat-
utes (most probably Augustus’s laws on marriage).

For a long time it was a generally accepted viewhaliterature that thaxor

in manu was regarded agnate Kth:however, Rébert Brosz convincingly
proved that theixor in manudid not belong tagnatio— what follows is a brief
account of his argumentatiéhin view of the occurrences of the teragnatus
and agnascor in the most general and widest sense of word tlempote in-
crease, growth through birth, more specificallytighpostum;j the successors
who are born after the death of iheter familias™ In addition to thatagnatus
occurs, as a matter of fact, in the sense of eatifkinship created by law
(legitima cognati®?® that is why Paulus remarks that the person adopitd
adoptiojoins, "is born to” the members of the family bietpater familiasand
by that becomes thetognatug” in sources concordant with the above we can
find the short wordquasi supplementing the termagnatio used regarding
adoption®® The relevant locus ddententiarum libf® states that the main dif-
ference betweeagnati andcognatiis thatagnatiare at the same tinsognati
however,cognatiare not necessariggnati®’ Consequently, on the grounds of
the above it can be ruled out that ther is an agnate kin, since the law forbids
for a blood relatioff® that is, a cognate kin of the husband to becomevtie *°
Several definitions afignatiq differing mostly in their formulation while being
concordant in their content, can be found in s@jré¢ee most well-known
definition comes from Gaius'sunt autem agnati per virilis sexus personas
cognatione iuncti, quasi a patre cogriatl i.e., "agnate relatives are those
who are linked by kinship passed on by men, thathey are relatives

® Kaser1949. 319.

80 Cf. BoNFANTE, P. Instituzioni di diritto romanoMilano, 1912. 146; KSer, M. Das romische
Privatrechtl. Minchen, 1971. 52. sqq.
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(descending} from the (same) fath&P? In each case the basis is decent from
the same father, therefor@gnatiocan be passed on only in this form; and the
members of the same family, more specifically asltti stress those in the
descending line, belong to tlhgnatiq that is, agnate relatives are relatives in
the father’s line of descent (the agnation) whabglto the same family; and
none of the texts mentions either the wife or tigtiiution ofmanus™

This is supported by Gaius when he states thaewhén obtain the inheritance
falling to them from women pursuant tere agnationis women can obtain
inheritance that falls to them from men onlylegitima heresand this applies
also to a mother or step-mother concluding a mgerigithmanus who inherit
sororis locq that is, notagnationis iuré” In what capacity does thexor in
manuinherit? Gaius emphasizes at several points tleaixbr in manunherits
not as an agnate relative, anthnusmakes her onlyfiliae loco quasi sua
heres® elsewhere he asserts that bditige loco she obtains the inheritance as
sua here$® TheLiber singularis regularuntompiled from the works of Ulpi-
anug’ calls the wife undemanus sua here® the enumeration iBententiarum
libri, however, does not even include her among the®a when theuxor in
manuis referred to asua heresthe sources do not justify it withgnatio but
with the husband’s power; presumably it was adeptivuswho was first ad-
mitted to the row obui heredeghroughinterpretatio extensivaand later on
the uxor standingfiliae loco in the place of the female child, initially ranked
with the termquasithat allows minute distinctiol?’ Brdsz demonstrates that
the Romans did not know the concept of agnate fam#., familia agnata
sinceagnatiois not one of the forms démilia proprio iure** and it follows
from this that belonging téamilia proprio iureis not subject to agnate rela-
tion.!*? Agnatiousually arises in a natural way, through birth, inuan excep-
tional case it may be generateddnoptiq as it can be read in several loci of
the Digestand in one locus of lustinianugisstitutiones'® and the paragraph

%1 FoLpi—Hamza 2006. 240.

92 Ulp. 11, 4. Cf. Ulp. 26, 1; Gai. 3, 10; Ep. Gai.& 3; Coll. 16, 2, 10; 16, 3, 13; 16, 4, 1; 16,
7,1; Paul. 4, 8, 14; 1. 1, 15, 1; 3, 5, 4; D. 267; 38, 8, 4:38, 10, 4, 2; 38, 10, 10, 2; 38, 10,
10, 6; 38, 16, 2, 1.

% BrOsz1978. 5; 10; cf. Gai. 3, 10; Coll. 16, 2, 10.

% Gai. 3, 14.

% Gai. 1, 115b; 2, 139.

% Gai. 3, 3.
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101 ylp. D. 50, 16, 195, 2.
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of Liber singularis regularumwhich expounds the cases of becomsuys
heresenumerates the changes in the range of possheitors pursuant tius
civile rather than the cases whagnatio arises™* “Agnascitur suus heres aut
agnascendo, aut adoptando, aut in manum convenjendan locum sui here-
dis succedendo, velut nepos mortuo filio vel enpatcivel manumissione, id
est si filius ex prima secundave mancipatione masaum reversus sit in patris
potestateni'®® On the grounds of these it can be unambiguousiytgx out
that theuxor in manudoes not belong tagnatia'®

Of the husband’s right and obligation to hdldiicium domesticumvith the
relatives because of the wife’s capital offencesitary and wine drinking, and
of the husband’s option to punish his wife at hiscbtion in cases of delin-
quencies of lower weight Dionysius Halicarnassegsiss an accourit’ The
husband and his relatives passed a judgment owifeisn the event of adultery
and if a woman was found guilty of drinking win@xe® alex regiaattributed
to Romulus allowed to punish both cases with deathtence. The locus of
Dionysius describes the investigation of the reégtito be conducted together
with the husband, so it is the husband and the¢iveta(and friends) who take
part in the procedure, the latter constitute ¢basiliumnecessariorumThe
term aelikadzoncan be translated into the Latin wargnoscebarif® which is
aterminus technicusf the investigation of Roman criminal procedurgpar-
ently theauctorknowingly uses a term of Roman law, which suppatiat can
be read in the text of Cato passed on to us bycaeftiées ius dicere permise-
runt) and Gellius”Verba Marci Catonis adscripsi ex oratione quaedribitur
De dote, in qua id quoque scriptum est, in aduiterkores deprehensas ius
fuisse maritis necare: 'Vir’, inquit, 'cum divortm fecit, mulieri iudex pro cen-
sore est, imperium quod videtur habet. Si quid pese taetreque factum est a
muliere, multitatur; si vinum bibit, si cum alieniro probri quid fecit, con-
demnatur.’ De iure autem occidendi ita scripturm ddulterio uxorem tuam si
prehensisse, sine iudicio impune necares; illsstdy adulterares sive tu adul-
terare, digito non auderet contingere, negque isis”é% This excerpt comes
from Marcus Porcius Cato’s oration entitlBé dote of which unfortunately
only this fragment has been left to us without attyer information available.
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The reference to the husband’s rights is not endagiive a clue to the pur-
pose and type of theratio. The use of the second perssingularis does not
necessarily mean that the second pesingularis generally and impersonally
used in Latin is usual and quite frequent regardimg of the participants of the
lawsuit**°

Here Cato gives a fairly clear-cut formulation béthusband’s power over his
wife, compares it to thenagistratus power, authority over citizens. So in
divorce the husband shall have the right, provitdhed his wife has engaged in
an immoral conduct during the term of the marriggepter morey to make
certain deductions from the endowment that he metsirn as it were in the
form of moral adjudicationtegimen morum(moral adjudication). So for the
woman the husband substitutes tie@sor(vir iudex pro censore gssince he
has primary powerimperiumover the wife ifmperium quod videtur habet
This imperiumholds, as a matter of fact, during the marriagel does not
enter into force on the date of divorce like tensors regimen morunthe
husband is entitled to in this case instead ottmesor** Just as thenagistra-
tus may exercise his punitive power in two differeatris owing to them-
perium he is entitled to, the husband has the same attees: in the case of
the wife’s wrongs of less significancsi uid pervorse factum est a muligre
he was allowed to punish her independenttylfitat) — this corresponds with
the disciplinary right of thenagistratusundercoercitio. In the case of the wife
maintaining a relation with another man, or whea Wwoman had drunk wine,
in compliance with the exercise of the jurisdictmflaw of themagistratushe
husband also exercisédrisdictio (comdemngt Consequentlymultitare and
condemnarearetermini techniciof coercitio andiurisdictio respectively, and
as an author well-versed in law Cato used thesetéwns not at all acciden-
tally as the opposites of one another. Cato’s sexs forth thamultitare was
applied in the divorce procedure, consequentlynugnad after the termination
of manus here the husbandimperium;whereas thenagistratuswas allowed
to exercise this disciplinary right during the teahhis office, i.e., while he
possessedmperium On the other hand, it cannot be ruled out athalt by
multitare Cato meant the disciplinary punishment imposedhgyhusband on
the wife during the term of the marriage. After ddsing the process of con-
demning the wife for adultery or drinking wineofidemnatiyy the author ex-
pressly underlines the unequal legal status ospmises since while the hus-
band was allowed to kill his wife caught in the attadultery with impunity
without conveningconsilium necessariorum in Dionysius Halicarnassensis'’s
work ‘syngeneis>- and without conductingidicium domesticun(sine iudicio

110 MEenGE H. Repetitorium der lateinischen Syntax und Stilighiarmstadt, 1995. II. 1.
11 KunkeL, W. Das Konsilium im HausgerichEeitschrift der Savigny-Stiftung fiir Rechtsge-
schichte, Romanistische Abteilud8, 1966. 234.
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impune necargsthe wife was not allowed to touch her husbanih aifinger.

If the husband was allowed to kill his wife caughthe act of adultery with
impunity, this means that the principle in placaha criminal law of the state
was enforced that set forth that the offender chimghhe act of the offence
(manifestus might be punished without judicial proceeding®;tso, e.g., the
Twelve Table Law did not punish the killing of aght time thief or a thief

defending himself with weapon it being lawful sptiwer™*?

On the grounds of the sources we can state theafioly as a brief summary of
iudicium domesticumin his letter addressed to Lucilius Seneca reménlat
the people of ancient times allowed th@minus i.e., the family head to fulfil
offices in his house community and exercisgsdictio; consequently, they
believed that the home and the house communityavasiuced-size copy of
the staté’® While exercising his punitive power, theminus explains Sueto-
nius, proceeded pursuant s maiorum™ Theiudicium usually took place
in a formal procedure in thatrium of the pater familias’shome™ To hold a
iudicium domesticunm cases of the wife’s and the family child’s phent
for capital delinquency was both a moral and aclegal obligation thepater
familiaswas bound to fulfil, which can be traced back ® limitations ofma-
nusandpatria potestasnade right from the outset. It was obligatory tedive
the relatives in théudicium necessary for punishing more serious acts com-
mitted by the wife. The exercise of tlus vitae ac necig force over the Jilius
familias was not left to the father’s arbitrarinesither; according to the locus
of Gaius’s Institutionesleft to us in the fragment from Autun quoting the
Twelve Table Law death sentence was not allowdxbtimposed unless a legal
cause i{ista caus} existed'*® and to prove the existence of thista causaa
consilium necessariorunconstitutingiudicium domesticunwas indispensa-
ble!’ As a matter of fact, it was possible to dispenih these proceedings if
the person under power confessed his/her geilbfessus or was caught in
the act of such guilinfanifestus™*® Theconsilium necessariorumas logically
composed of relatives and friends, whose circle, Wasever, determined pre-
sumably by thepater familias albeit he had to accept the judgment of the per-
sons invited into and involved in tlvensiliumregarding the guilt or innocence
of the accused — he was unambiguously bound byd#ission; the members
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passing a judgement in thedicium usually voted orally in the order deter-
mined by their rank®® First of all, they had to decide guilt; howevérey were
allowed to make a statement on the form of punistinteo. For example, they
could expressly protest against imposing deathegent even if the accused
had been found guilt}?’ How did this element of the husband’s power change
later on and in cases where the husband was nigedhtio holdiudicium do-
mesticur

Thelex lulia de adulteriis coercendf@ contains not exclusively and perhaps
not primarily new norms created by Augustasut rules taken over from for-
mer laws'* Let us make a brief survey to what extent and how the law
gives right to kill adulteresses/adulter&sThe pater familias— in this respect
the law does not distinguish blood father from ailepfathet?> — may Kkill his
daughter caught in the act of adult&¥/but only in the event that he caught
her in the act at his own or at his son-in-law'si$et?’ since thelegislator
regards it greater daring, greater recklessnessrsby the woman if she has
committed adultery at her father’s or husband’ssiedt! The father, however,
was obliged to kill also his daughter when killittge adulterer because if he
killed only theadulter, and left her own daughter alive, he would indue t
charge ofhomicidium that is, murdet?® But if the father was not able to kill
his daughter because she had fled, and not bebausanted to save her life,
then he was not to be punished for murd®Although the law makes no dif-
ference as to who theater familiasmust kill first, but if he kills one of them
and only injurs the other one, he will be held mesible for it pursuant to the
lex Corneia de sicariis et veneficli&. Nevertheless, Marcus Aurelius’'s and
Commodus’srescriptumdoes not let the father be punished in the casnwh
the adulteress — after she has been so serioyahgdnthat she should have
died — is left alive not by the father's intentibnt by as it were fatal acci-
dent*® A prerequisite for exercising this right was tha father had to catch
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the adulteress/adulterer in the act inflagrantt ik, in ipsis rebus Veneris-
deed!* and he had to kill both of them as it were at bloav (Uno ictu et uno
impety, so after killing theadultererhe was not allowed to wait several days
before killing his daughter. But it did not inteptithe continuity ofuinus ictus

or animus®* if the father killed his daughter, who had fledyaral hours later
when he caught her up or found fi&Consequently, theater familiaswas
supposed to catch the adulteress/adulterer eithbiseown or at his son-in-
law’s house, and had to immediately attack therd,ibhe wanted to exercise
ius occidendihe had to kill both the man and his daughteA locus in Ulpi-
anus’s work asserts that in order for the fathdvd@ble to exercise this right,
the daughter had to be subjected to pigestas®” but two fragments of
Collatio do not strictly tie the right of killing to the tfaer's power; it provides
the father with the option of exercising this rigilso in the case when his
daughter has already been subordinated to the hadisbaower:*® Behind this
legislative extension most probably stood the higptactical reason that
Augustus was aware of the libertine marital cond#i of his age, on the one
hand; and that is why he piuts occidendiin the father's hand even for the
period after the term of thotestasAnd through that Augustus wanted to ensure
to the soldiers stationed permanently within thertaries of the empire that in
their absence their wives would continue to be usttet controf:*

A filius familiasunder power is not entitleekpressis verbito the right to kill
his wife caught in the act of adultery if she iglanher father-in-law’potes-
tas yet the legislator provides him with this optiesmce he does not order that
his act should be punish&ll.The husband was not entitled to the right of kill-
ing theadulterand his wife jointly, which the law justified bige consideration
that while the father would deliberate with mietasif he wanted to exercise
this right, the husband would make the decision hmswoner driven by his
temper:*! Pursuant to the provisons e lulia if the husband kills his wife
caught in the act of adultery, he will be respolesibr murder homicidium so
he had the right to kill “only” thadulter, the ,seducer®? notwithstanding, the
law definitely narrowed the range of adulteresshdtarers on the basis of
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their social standing who could be killed by virtofethe abové:” since out of
them only slavesjnfamis persons — in this category the law emphasized,
among others, those condemned to gladiator’s aimdahfights, convicts sen-
tenced undeiudicio publicq actors/actresses and prostitutes — and cdittain
ertinii could be killed by the husband with impunif{ The father’s right was
further narrowed to the extent that the husbandalles/ed to take such action
only in the case of adultery that took place atows house?® After killing the
adulter*® he had to immediately dismiss his wife, and haceport the case in
three days to the competent person exercisingdictio.*” And if the husband
killed his wife caught in the act of adultery, MascAntonius and Commodus —
referring to arescriptumof Antoninus Pius — stipulated that it was not 1sece
sary to impose death sentence on the husband ptitsuax Cornelia de si-
cariis, because he had committed his act in his rightgairs, driven by sud-
den passion, it was sufficient to sentence hinotodd labour if he was ranked
amonghumiles or torelegatioif he belonged tdonestiores*® Likewise, re-
ferring toiustus dolot*® Alexander Severus ordered less severe adjudicafion

To sum up the elements of the state of factéewflulia de adulteriis coer-
cendis the pater familiasis entitled wihout limitation tdus occidendiwith
respect tauxor in manuand his daughter caught in the act of adulterg— r
garding the female child also in the event that lshe already lived under her
husband’smanus Althoughfilius familias under power shall have no right to
kill his wife in this case, he has the option tottatde factowithout being
punished. If he does not exercise power over his,whe husband has mas
occidendieitherde iure or de factg, but if he should kill his wife driven by
iustus dolor his act will be less severely adjuddédFrom this Schaub draws
the conclusion that the existence and extefbccidendholding in the case
of adulteriumis determined by the fact of being under powedraathan by the
exercise or possession of power. Tharitus whose interest does not deserve
less protection by law than that of tpater familias may not kill his wife if
she is not under power; although not having power dis wife thefilius fa-
milias as husband yet may Kill his wife because shedguher father-in-law'’s
potestas and thepater familiasmay Kkill his daughter even if she is no longer
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under hispotestasbut under her husbandsanus™ So the structure of power
existing during the marriage is more closely linkedadultery than adultery to
the marriage itself, as it comes from the basicaltd primarily power based
nature of Roman family relation® (In the event that the husband does not
divorce his wife caught in the act of adultery, tieéevant loci do not reveal
whether a marriage witthanusor withoutmanusis concerned> pursuant to
lex lulia de adulteriis coercendrge shall be punished becauséenfocinium®>®
In this context theixorem retinere@appears as the oppositeuxiorem dimitterg
which occurs several times in 6% expoundinglenocinium™’ The term
dimittere carries a wider sense than the phragegium remittererepudiare
or divortium facerethat can be read in similar contexts, becausagtesses
not only the fact of divorce, but implies refererioeactual ousting in a much
wider sense. If the husband wanted to avoid thegehaflenocinium then he
had to break all the ties that linked him throwdiimittereto his wife and the
ties that linked his wife to him, so he had to aske her from hismmanustoo; a
terminologically more precise phrase would have nbeepudiare et re-
mancipare but due to its somewhat complicated structurelebeslator chose
theverbum dimitteréhat embraces these two aspétds.

V.

A marriage withoumanuswas terminated without any other assistance by the
authorities both bylivortium, which was carried out with the parties’ common
will, and repudiumimplemented with a unilateral statemétitwhich was ref-
ered to as early as in the Twelve Table & helex lulia de adulteriis coer-
cendisstipulated that the husband who intended to asswife should declare
his such intention in the presence of seven wiggsSonstantinus made the
application ofrepudium subject to the existence of certain ground for di-
vorce!® The husband ousting his wife without legal growas ordered to be
punished by Romulus, one half of his propertiestoauak offered to Ceres, and
the other half fell to his wifé®> A marriage withmanuswas terminated by the

152 goHaUB 1965. 126.

153 FoLDI-HAMZA 2006. 238. sqq.

154 schaub 119.

155 Ulp. D. 48, 5, 2, 2; Ulp. D. 48, 5, 30 pr.

156 About thelenociniumsee MoMMSEN 1899. 700.
157 pap. D. 48, 5, 12, 13.; ibid. 40, 4; Ulp. D. 882, 6; Ulp. D. 38,11, 1, 1; C. 9, 9, 25.
158 goHauB 1965. 120.

159 FoLDI-HAMZA 2006. 255.

180 X1 tab. 4, 3. (Cic.Phil. 2, 28.)

161 C. Th. 3, 16, 1; BLDI-HAMZA 2006. 255.

162 p|yt.Rom 22. (Cf. ZINszKy 1996. 48.)



336 TAMAS NOTARI

termination of the manu$§® It was carried out in the form @bntrarius actus
that is, the opposite of the legal act generatitagnus so themanusgenerated
through confarreatio was terminated bydiffarreatio,*®* which was imple-
mented also with the assistance ofpbatifexand in the presence of withesses,
and as part of that theganis farreusheld out to the parties who intended to
divorce was refused by them, and they recited salma, hateful and terrific
formula as we know from Plutarch’s accotffitthe text of which has unfortu-
nately not been left to us. Timanusobtained withcoemptio or ususwas ter-
minated byremancipatia®® The reference made Ieges regiascoming also
from Plutarch that sets forth that the husband sdits his wife shall be sacri-
ficed in serious cases to the gods of the undedidmentions sale together
with unlawful ousting, so most probably it pertaiesdivorce without legal
ground, from which the general prohibition o&émancipatio cannot be
inferred:®®

Remancipatiohowever, did not serve divorce as its only purpsieee it pro-
vided the husband with the option to remancipatentiie under th@otestasf
an earlier exerciser of power, usually theter familiason condition that he
was to pass on the wife withancipatioto a third party determined by the hus-
band. Later this became the basis of the aforesmchptio fiduciarathat fur-
thered the process of making women have their dgmts'® Regarding the
law of the archaic age there are indeed certaiouats available to us which
assert that the husband handed over his wife throogncipatioto a third
party who was bound to return her after the purfpagkbeen achieved; it is an
especially interesting case when the husband Vased to deliver his wife to
another husband for a period in order for her te diirth to a successor, and
after it had taken place — as it was stipulated pgictum fiduciae (ut remanci-
petur) duringmancipatio— the wife was returned to hitff.

Accordingly, remancipatioterminated the marriage and the second husband
was granteananusover the wife, which held until the first husbasheimanded

the wife to be returned to him on the grounds efghctumset forth in the
mancipatio Regarding this point DUll mentions several sosirop the law of
Sparta that give accounts of legal practices whkinh be compared to similar
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Roman customs’* Polybios asserts that it was a generally accepistbm for
three or four, or if they were brothers, even mmen to live together with a
single woman, who gave birth to a child for alltbém, and if one of the men
believed she had given birth to a sufficient numifechildren, he was allowed
to hand over his wife to his friend so that sheusthgive birth to children for
him.}"? Pausanias gives an account of king Anaxandridesblé marriage,
namely, the king’s first marriage was childlessi dmeephoroirequested him
to divorce his wife but the king was not willing do that, instead he obtained
another wife beside the first ohé Plutarch also describes the Spartian practice
that although the husband continued to live withwife to maintain the mar-
riage but was allowed to hand her over to anothean mho asked him to do so
in order to beget children. In Rome this custom wasntained in the form
where a man who had enough children could be askedhy childless man to
assign his wife to him either once and for all or abndition that he would
return her to him latef’* Of the existence of this marital institution irettast
decades of the age of the Roman republic we can feam Plutarch’s biogra-
phy on Marcus Porcius Cato mindr:referring to Lucius Thrasea Paetus, the
historian living during the reign of Nero, Plutarchrrates that Q. Hortensius,
an excellent orator of his age, wanted to confins fniendship with Cato
through some kind of kinship. Therefore, he askatb@ marry off his daugh-
ter, Porcia to him, who was at that time Bibulug$e, whom she had pre-
sented with two children; and if Bibulus insisted baving Porcia, then he
would return her to her former husband after stiedieen birth to children for
him too. Cato did not consent to his daughter béegrdortensius’s wife; then
Hortensius demanded that Marcia herself, Cato’s wifould be married off to
him, although he knew that they had not got esgdrigom each other since
Marcia was just expecting a child from her husba&eking that Hortensius's
resolution was quite firm, Cato having asked fa tbnsent of Marcia’s father,
Philippus gave consent to the marriage of his wWifayrcia and Hortensius. He
himself was also present at the enagegment, whichexpressly requested by
Hortensius-"® When Hortensius died, Marcia became a widow, tbato mar-
ried her again, for which Caesar reproached Cata@dasidering marriage a
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source of profiteering since in his last will angstament Hortensius be-
queathed his properties to Martfa.

Appianos also touches upon this cH&@and Strabo establishes in line with the
comparison of Lykurgos with Numa Pompilius madePytarch’ that Cato’s
procedure complied with ancient Roman custéthi the same spirit, that is,
deeming it being in harmony with ancient Roman nsoaad the interest of the
state, Augustinus recalls this event of Cato’s'fiteand Tertullianus demon-
strates the differences between Roman and Christidues with this case.
Nevertheless, he connects the history of Marciasriage erroneously to Cato
Censorius and not to Cato Uticen$fslt proves that this case was part of pub-
lic knowledge that Quintilianus states that the gadtrcia-Hortensius mar-
riage could serve as proper grounds for argumentatind counter-argumenta-
tion in orator’s training®® Undoubtedly, this marriage must have been a mar-
riage withmanussince that is why the consent of Marcia’s fathhilippus
was required because Cataianuswas terminated by themancipaticfor the
pater familias and in the conclusion of the marriage to be amtedi with
Hortensius, most probably entered into withemptio,the assistance of the
exerciser of power could not be dispensed WitiThis is supported by the
locus of Lucanus’'®harsaliawhich asserts that Marcia was the subject of these
transactions amissa that is, a person fulfilling an order and notaasactive
participator. The phrassonubii pretium mercesque soluaad another expres-
siontertia iam subolegoncerning Marcia also refer tmemptioandmancipa-
tio,'®* since agprima filia she was Philippus’s daughter, beifigae loco as
secunda filiashe was a wife in the marriage wittanusconcluded with Cato,
and she becanfdliae loco tertia filia again under Hortensiusimanus™®® The
former husband’s right to demand his wife to bemstd to him from under the
second husband'manuswas ensured bynuncupatiorelated tomancipatiq
which was in terms of its content@actum fiduciaethat could be claimed
through the court&’ with the infamousctio fiduciae*®
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SUMMARY

Remarks on Roman Marriage and Divorce

TAMAS NOTARI

Roman law acknowledged two kinds of civil law mage: marriage generating
manus that is, husband’s power, and marriage withmahus In this essay the
author confines his investigation to marriage waithnus and as part of that he
expounds the following issues in detail: the fomh®ngagement, the conclu-
sion of marriage and of obtaininganus specifically confarreatiq coemptio
andusus the relation otixor in manuo agnatig the husband’s punitive power
over the wife undeiudicium domesticunand on the grounds d&éx lulia de
adulteriis coercendisand the forms of divorce and the terminatiommainus
paying special regard temancipatio uxoris

As specified by Gaiusmanusarises in three formsisus confarreatio and
coempio He clearly formulates that they are the formslatainingmanusand
not the forms of concluding the marriage itselfimarriage withoumanuswas
terminated without any other assistance by theaaitigs both bydivortium
which was carried out with the parties’ common wahd repudiumimple-
mented with a unilateral statement. A marriage wilnuswas terminated by
the termination of thenanus It was carried out in the form abntrarius actus
that is, the opposite of the legal act generatitagnus so themanusgenerated
through confarreatiowas terminated byiffarreatio, and themanusobtained
with coemptig or ususwas terminated bgemancipatio
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RESUMEE

Anmerkungen zur EheschlieRung und Ehescheidung im
réomischen Recht

TAMAS NOTARI

Das rémische Recht erkannte zwei Arten der ziillgchen Eheschlie3ung
an: dasmatrimonium cum manud.h. die Eheschie3ung, bei welcher der
Ehemann die Gewalt Uber seine Frau erwarb, undeflieschlieRung ohne
manus Der Verfasser beschréankt seine UntersuchungedialEhe mimanus
und kommt im Rahmen dessen auf folgende Frageiilidgetau sprechen: die
Verlobung, die Arten des Zustandekommens der Exw, bdes Erwerbs der
manusdurchconfarreatiq coemptioundusus das Verhaltnis darxor in manu
zur agnatiq die Strafgewalt des Ehemannes Uber die Ehefra@dhmen des
iudicium domesticunund auf Grund detex lulia de adulteriis coercendis
sowie die Arten der Ehescheidung, bzw. der Aufhgbder manus mit
besonderem Blick auf diemancipatio uxoris

Gaius nennt drei Formen der Entstehungndanus denusus die confarreatio
und diecoempig dartuber hinaus formuliert er klar, dass dieseAtien des
Erwerbs demanussind, und nicht die Formen der eigentlichen Ehigsgtng.
Die Ehe ohnenanuswurde ohne jegliche behérdliche Teilnahme sowaintlal
divortium das infolge des gemeinsamen Willens der Partsiatgte, als auch
durch repudiumaufgelést, das mit einer einseitigen Erklarung lgt& Die
Ehen mitmanuswurden durch die Aufhebung deranusmit einemcontrarius
actus d.h. dem Gegenteil des zur Erschaffung aesnus bestimmten
Rechtsaktes aufgeltst. Auf diese Weise wurde dievaiedes Ehemannes
durch diediffareatiound dieremancipatio uxorigufgehoben.



