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INTRODUCTION

1. Legislation

After the World War Il and after the introductiof the socialist system and
socialist legal system in Hungary, the sporadiesuf international procedural
law were regulated by the case law, by the decisfgrinciple of the Supreme
Court of Hungary which are (were) binding upon ¢berts and are adopted by
the presidential council of the Supreme Court, lanthe relevant provisions of
the Code of Civil Procedutend by the Decree-Laws which provided for the
introduction and execution of the Code of Civil €¥dure and other acts and
decrees of private ldéwThe opening of the economy and tourism of Hungary
in the seventies induced the preparation of thdficaton of international
private and procedural law. The first general apstesnatic codification of
Hungarian international private law with internati procedural law was en-
acted in 1979 by the Decree-Law no. 13 of £Q7®L-Decree-Law” or later

U Special thanks to my devoted colleagues, jun.BDrai-Kovacs Janos and Dr. Racz Andras,
for their contributions and to Dr. &ezs Tibor, Ministry of Justice of Hungary, to updateme
information. If this paper had a dedication it wibube to Professor Erik Jayme, who
introduced me first the topic of international pedaral law in Heidelberg. Status: October 1,
2006. This paper with other country reports wapared for the European Commission in the
frame of a common project of the Law Mundi law firim 2006. The project leader was Prof
Arnaud Nuyts (Brussel), who drafted the structurthefpaper.

SzAszy ISTVAN: International Civil Procedure. Leyden 1967, 36.

Reczel, ISTVAN: Internationales Privatrecht, Budapest 1960, 423.

The Decree-Law was a special written source ofitathe socialist legal system regulated in
the constitution of Hungary. Instead of the parkaina selected committee with politicians of
true communist devotion was entitled to pass Deteaes in the period, when the parliament
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only “Decree”). The IPL-Decree Law entered intocon 1 July 1979. The

draft proposal of Professor Istvan Szaszy from 19@ich remained only a
draft in the stone-mills of the history, servedaagery important pattern for the
codification.

Even today it is generally regarded quite imposstbl define the rules of the
law of international procedure” on the basis ofitseurces, because they have
no uniform source¥. The multi- and bilateral international treaties dradi-
tionally important in international procedural lalungary concluded bilateral
agreements with procedural aspects with humeroustdes (see Annex 1.
below).

The original version of the IPL-Decree-Law provided a very wide jurisdic-

tional scope of the Hungarian Courts in all intéiovaal disputes. Section 54 of
the IPL-Decree-Law stated that “Hungarian courtaoother authority may
proceed in all cases in which this Law-Decree dagsxclude the jurisdiction
of Hungarian courts or other authorities.” Undeis tlule no connection to
Hungary was considered necessary in case of adetiah before the Hungar-
ian courts, however the judicial practice made doadition that a minimum

link to Hungary or to a Hungarian nationality issded.

The reform of the international civil proceduralavas introduced in 2000,
taking into account the proposed accession of Hynigathe Lugano Conven-
tion®. Act no. CX of 2000 completely changed the origstaucture of the in-

ternational civil procedure of the IPL-Decree-Lawihe rules of the reform
came into force on May 1, 200IThe rules of jurisdiction currently in force
were introduced by the reform of 2000 which waseldasn the pattern of the
Lugano Convention (and Lugano has the same stmi@nod same rules on
jurisdiction as the Brussels Convention’s in 198Blot even now is Hungary a
party of the Lugano Convention. The reformed IPlcide-Law was not

changed after Hungary joined the EC. From May D42d8ungary is the mem-
ber of the EC and EU, so since than the rules efgilwropean procedural law,
including but not limited to Brussels | regulati@me in forcé.

was not in session. The Decree-Law had the samad &ftect as the act enacted by the
parliament. This unique undemocratic legislatiors\daminished during the political changes
in Hungary. The Decree-Laws can be changed onbcksy of the parliament.

SzAszy: International Civil Procedure (n. 1.) 16.

VEKAS, LAjos Die Reform des internationalen Zivilverfahrenstsdh Ungarn, IPRax 2002,
142-145; KENGYEL MIkLOs: Die neue Regelung des ungarischen Zivilprozessecdh
Festschrift fiir Reinhold Geimer, Miinchen 2002, 393:4

®  See section 6 of the Act no. CX of 2000.

HARMUT LINKE: Internationales Zivilprozessrecht. 4. Aufl. K&606, p. 50.

JAN KROPHOLLER Européisches Zivilprozessrecht. 8. Aufl, Frank&uM. 2005, p. 37.
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2. The structure of the international procedural lav regulation in Hun-
garian law

Since Hungary is a member-State of the EC, theciptim of priority of EC-law
over other sources of law is also applicable. lditiwh thereto section 2 of the
IPL-Decree-Law states that “the Decree-Law shallapply in matters which
are regulated by international conventions.” Thémeyal provision is to be
applied both for material and procedural questions.

The first level of the regulation of Hungarian la# international procedure
constitutes the EC-law and the international mudtid bilateral agreements,
provided that the agreements are ratified and plgeed by Hungarian law.
Hungary joined the EU on May 1, 2004, from thisedidte EU law has been, of
course with some exceptions, generally applicdblease of conflict of trea-
ties the special convention shall prevail (art.of the Brussel I. Regulation).
Hungary is listed in article 69, having concludéidteral treatieswith Poland
(1959), Greece (1979), France (1980), Cyprus (198hgck and Slovak Re-
publics (1989), among the states which have bdhteeaties on mutual legal
assistance. Pursuant to article 70 of BrusselsguRéon those treaties shall
continue to have effect in relation to matters tuol the Regulation does not
apply. The relation to specific conventions is fated in art. 71 and third
countries convention in art. 72. Accordingly, dlbse conflicts are basically
governed by Brussel |.

The second level of the regulation is to be foumthree chapters of the IPL-
Decree-Law. Chapter IX of the IPL-Decree-Law untler title “Jurisdiction”
contains twenty sections, chapter X “Provision®aicedural Law” with eight
sections on personal capacity, international led@ chapter XI “Recognition
and Enforcement of Foreign Decisions” with six &&tt.

The third level of the rules in the Hungarian legadime is the special provi-
sions of the Code of Civil Procedure. The relatdrthe IPL-Decree-Law and
the Code of Civil Procedure is expressly not diedifby legal provisions, but
we are of the opinion that to the extent the IPlciiee-Law contains special
rules for international matters, this regulatiomalsprevail adex specialisand
the Code of Civil Procedure is applicable only éases not covered by the
IPL-Decree-Law. There is, however, some duplicat&ince section 57 IPL-
Decree-Law is the same as section 32(3) of the Gb@évil Procedure.

The fourth level is the special rules of speciattera and procedures, such as
tort cases in connection with a Hungarian crimpraicedure.

9 KENGYEL MIKLOS-HARSAGI VIKTORIA: Eurépai polgari eljarasjog [European Procedusal],

Budapest 2006, p.62.
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3. Reported case law

In Hungary the reported case law is traditionayywimportant in civil law.
The simple reason for this is that Hungary did have a Civil code until
1959°. Over the centuries, before the codification efldaw, civil and private
law was basically a judge made law with severa aod other rules. After the
World War Il Hungary neither published nor collatthe case law in the field
of international private and procedural law likeGermany". The reported and
not reported case law has been published pargailge the first edition of the
Madl-Vékas IPL-Book and its latest editions. A feases were published in
the monthly official journal of the Supreme CouftHungary, the so-called
“Birésagi Hatarozatok” [Court Decisions, in Hungari “BH”] and some deci-
sions of special importance are to be found in fekgbb Birdsag hatéaro-
zatainak hivatalos dijteménye” [Official Collection of the Decisions tifie
Supreme Court of Hungary, in Hungarian: “EBH"], whiis the yearly publi-
cation of the Supreme Court, unfortunately onl{Huimgarian.

It has to be mentioned that the Hungarian judgesstlt not able to recognize
the international cases, the conflicts of law issuwe the conflicts of interna-
tional procedures. However, since the second lidlieoeighties, as a result of
the introduction of the private international latmdies at the universities, this
situation has got somewhat better.

4. The sciences and scholars of international ciilrocedural law

Because there are only few reported cases availabtause of the blindness
of the judges, and the lack of international casies,activity of scholars and
university professors is even more important is fléld of law.

Before the World War 1l the international civil pedure was only a chapter of
the national rules of the civil procedure. Howewbe Hague conferences, the
multi- and bilateral treaties were only shortlybaleated in connection with this
topic in the most important handbook on Hungari&ril ®rocedure; this sub-
ject was only a small part of the civil proced@r@he first internationally rec-
ognized book on international civil procedural lams written by Prof. Istvan
Széaszy. Another Hungarian scholar, Istvan Réczblighed his book in Ger-
man, Internationales Privatrecht(1960) before the IPL-Decree-Laws. Ferenc
Madl and Lajos Vékas published in 1981an IPL bddemzetkdzi maganjog

10 Esrsi GYuLA: Richterrecht und Gesetzesrecht in Ungarn. ZumIBmoller Originalitat eines
Zivilrechts, 30 RabelsZ 117-140 (1966)

11 See “Die deutsche Rechtssprechung auf dem Gebistelrdernationalen Privatrechts”
published by Max Planck Institut fir Auslandiscluesl Internationales Privatrecht, Hamburg

12 MacyYAR GEza — NizsaLovszky ENDRE: Magyar Polgéri Perjog. 3. kiad. [Hungarian Civil
Procedure. 3rd ed.] Budapest 1939, 10. §, 45-53.1148,
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€s a nemzetkozi gazdasagi kapcsolatok joga”, thedfa&Conflicts and Foreign
Trade] (second Hungarian edition in 1985, third2,98rth 1997, fifth in 2000
and sixth 2004). This basic book of internationavate and procedural law
was translated into English and published firsi @87, the second edition af-
terwards in 1998. A new book was published for arsity students in 1997 by
three professors, Burjan Laszld, Kecskés Laszl6 dos Imre (“Magyar
Nemzetkdzi Kollizios Maganjog”, “Hungarian Interimatal Law of Con-
flicts”). The revised and enlarged version of timévarsity book was published
in 1999, 2004. This book is shorter and less corfflan the Hungarian IPL-
classic of Madl-Vékas. The officers of the Ministsfy Justice, Bravacz Otténé
and S#cs Tibor, published a practical guide-book for intgional legal dis-
putes, which can be used in the everyday prattiéée need to mention here a
new book under the title “European Civil Proceduaav” published in Hun-
garian by Kengyel Miklés and Harsagi Viktdria inQ®) which provides a de-
tailed picture on the topic through its 610 pages.

5. Classification of jurisdiction

Traditionally, in the Hungarian jurisprudence thaldwing classification of
jurisdiction is followed: (i) exclusive (or unconidinal or reserved) jurisdic-
tion; (ii) the competitive (or parallel, facultaiycumulative, accidental, condi-
tional) jurisdiction; and (i) the precluded or di@ed jurisdiction®. To this
classification a further one was added, the sedafiv) general jurisdiction
and (v) the jurisdiction based on the agreemeth®fparties; and (vi) jurisdic-
tion stated in the multi- or bilateral treaffesThis classification was changed
by the reform of 2000. The classification of thé.4Pecree-Law follows the
system of the Lugano Convention, the IPL-Decree-paovides for (i) general
jurisdiction; (ii) special jurisdiction; (iii) excisive; (iv) excluded and (v) pro-
rogation jurisdiction (jurisdiction agreed by tharfies).

* * %

Article 4 of Council Regulation (EC) No 44/2001 of 22 Decemb@@@ on
jurisdiction and the recognition and enforcementjuafgments in civil and
commercial matters set forth as follow:

13 BrAVACZz OTTONE — Szécs TiBOR: Jogvitak hatarok nélkil [Litigatons without bordl Bu-
dapest 2003

14 szAszv: International Civil Procedure (n. 1.) p. 298 (Harign edition, p. 322.)

15 MADL-VEKAs: Nemzetkdzi maganjog és a nemzetkozi gazdasagskigiok joga. Budapest
2000, 462.
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1. If the defendant is not domiciled in a Membeat&t the jurisdiction of the
courts of each Member State shall, subject to ki@2° and 23", be deter-
mined by the law of that Member State.

18 Article 22

The following courts shall have exclusive jurisdhat regardless of domicile:

1. in proceedings which have as their object riglt®m in immovable property or tenancies
of immovable property, the courts of the MembetéSta which the property is situated.
However, in proceedings which have as their obfesaincies of immovable property con-
cluded for temporary private use for a maximumaeof six consecutive months, the courts
of the Member State in which the defendant is ddedcshall also have jurisdiction, provided
that the tenant is a natural person and that thélded and the tenant are domiciled in the
same Member State;

2. in proceedings which have as their object tHilitya of the constitution, the nullity or the
dissolution of companies or other legal personassociations of natural or legal persons, or
of the validity of the decisions of their organise tcourts of the Member State in which the
company, legal person or association has its seatrder to determine that seat, the court
shall apply its rules of private international law;

3. in proceedings which have as their object thaita of entries in public registers, the
courts of the Member State in which the registéeist;

4. in proceedings concerned with the registratiomadidity of patents, trade marks, designs,
or other similar rights required to be depositedegjistered, the courts of the Member State in
which the deposit or registration has been appgbedhas taken place or is under the terms of
a Community instrument or an international conventdeemed to have taken place.

Without prejudice to the jurisdiction of the Eur@pePatent Office under the Convention on
the Grant of European Patents, signed at Munich Getober 1973, the courts of each Mem-
ber State shall have exclusive jurisdiction, retgmsl of domicile, in proceedings concerned
with the registration or validity of any Europeaastgnt granted for that State;

5. in proceedings concerned with the enforcemerju@gments, the courts of the Member
State in which the judgment has been or is to feresd.

Prorogation of jurisdiction

Article 23

1. If the parties, one or more of whom is domicilada Member State, have agreed that a
court or the courts of a Member State are to haviediction to settle any disputes which
have arisen or which may arise in connection wigfadicular legal relationship, that court or
those courts shall have jurisdiction. Such jurigdit shall be exclusive unless the parties
have agreed otherwise. Such an agreement confgurisdiction shall be either:

(a) in writing or evidenced in writing; or

(b) in a form which accords with practices whiclke tharties have established between them-
selves; or

(c) in international trade or commerce, in a formick accords with a usage of which the
parties are or ought to have been aware and whishdh trade or commerce is widely known
to, and regularly observed by, parties to contratthe type involved in the particular trade
or commerce concerned.

2. Any communication by electronic means which jes a durable record of the agreement
shall be equivalent to "writing".

3. Where such an agreement is concluded by panite® of whom is domiciled in a Member
State, the courts of other Member States shall havgirisdiction over their disputes unless
the court or courts chosen have declined jurisaficti

17
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2. As against such a defendant, any person domigil@ Member State may,
whatever his nationality, avail himself in that t8taf the rules of jurisdiction

there in force, and in particular those specified\nnex I, in the same way as
the nationals of that State.

The national legislation is free to determine thies on jurisdiction under this
section. Special rules under section 71 shall plé¥&hould the defendant
have more domiciles, section 4 is not applicableweler, articles 22 and 23
of the Brussels | Regulation provide special judidnal rules, called exclu-
sive jurisdiction, to be referred to in connectiaith the special Hungarian
rules.

A) GENERAL STRUCTURE OF NATIONAL JURISDICTIONAL
RULES FOR CROSS-BORDER DISPUTES

The main legal jurisdictional rules of Hungary redjag international disputes
in civil and commercial matters apart from the Bels | Regulation and Brus-
sels Convention (that is disputes with “internatioelement”), as discussed in
the Introduction, are provided for by Chapter Iédsons 54-62/H) of the Law
Decree No. 13 of 1979 on International Private l(hereinafter referred to as
“IPL-Decree-Law” or simply “Decree”). In additiom the Decree there are few
scattered jurisdictional provisions pertaining ttigular legal issues in other
internal regulations and international treatie® (geint (B)/1., and further be-
low).

An equally important legal source of the ruleswigdiction and competence
of the Hungarian courts regarding internal dispugeAct Il of 1952 - on the
Civil Procedure (hereinafter referred to as “CRibcedure Act”). Sections 29 -
40 of the Civil Procedure Act set out the exactdexand rules to be followed
for determining which Hungarian court has jurisdioctand competence over
internal disputes.

4. The court or courts of a Member State on whicltrust instrument has conferred
jurisdiction shall have exclusive jurisdiction imyaproceedings brought against a settlor,
trustee or beneficiary, if relations between thpsesons or their rights or obligations under
the trust are involved.
5. Agreements or provisions of a trust instrumenntferring jurisdiction shall have no legal
force if they are contrary to Articles 13, 17 or, 2it if the courts whose jurisdiction they
purport to exclude have exclusive jurisdiction liyue of Article 22.

18 RauscHERMANKowskl, EuZPR (2006) Art. 4 Briissel I-VO, 1 (Europaisches
Zivilprozessrecht. Kommentar, Miinchen 2006)
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The Act LXXI of 1994 on Arbitration (“Hungarian Aitpation Act”) also has
to be mentioned. The parties may provide for thésgliction of an arbitral
tribunal with respect to the dispute concerningrthasiness relationships and
by doing so exempt the dispute from the jurisditid the ordinary courts.

When it comes to the question whether jurisdictionkes are specific to trans-
national disputes or they are derived from thosgliegh in international dis-
putes wee need to clarify in the first place whatd be understood under
“transnational disputes”. Hungary, although dividga into 19 counties, has
got one unified legal system. Therefore, for theppaes of the present paper
we consider “transnational disputes” to be tantamavith “international dis-
putes”.

The provisions of the Decree are specific to thisglictional and competence
rules of the Civil Procedure Act. In case an in&tional element is involved in
the dispute the provisions of the Decree shouldyapipit has been ruled that,
pursuant to the Decree, the Hungarian courts slaat jurisdiction over a cer-
tain international dispute, the aforementioned fmions of the Civil Procedure
Act shall determine which exact Court of Hungarytdsentertain the case.
Furthermore, any procedural instrument (e.g.: fpr@lary proving” - section
207 of the Civil Procedure Act) shall be governgdtlie respective provision
of the Civil Procedure Act.

As far as the jurisdiction of the court pursuanitticle 4(1) of the Brussels |
regulation is concerned, we have to mention thats8sls | came into force
with the accession of Hungary to the EC without apgcial national rule to
the implementation of the Regulation. So theredsspecific set of national
rules designed to govern jurisdictional issues uriagcle 4(1) of the Brussels
I Regulation. The general and special rules ofthagarian international civil
procedures are applicable irrespective of the Bads

Neither the application nor the interpretation afional jurisdictional rules was

influenced by the Brussels | and/or the case lathefEuropean Court of Jus-
tice. The reform of the jurisdictional rules of thHelL-Decree Law came into

force on May 1, 2001. Since then no relevant casehlas been reported where
the influence of the Brussels | regulation and ¢hse law of the European
Court of Justice could be verified or examined.eAfhaving reviewed some

reported case laws on jurisdiction, we can staaé tthe Hungarian courts are
not influenced either by the Brussels | Regulatiwrby the case law of the

European Court of Justice.

No other sources of law (such as principles of titut®nal law, human rights
principles, principles of public international laetc.) have an impact on the
application of Hungarian jurisdiction in generalutdjarian case law is not
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inspired and influenced either by the human rigiisciple or by fundamental
rights like German law. Only one reported case khba referred to, but this
relates to family law, a German-Hungarian case eoring the maintenance of
contact with the child of the parent living in ahet State (EBH 2001.418).
The Supreme Court of Hungary called article (8 the New York Conven-
tion (1989) on the Rights of the Child and basedh&se rules declared that a
child has a fundamental right to maintain persaetdtions with his or her
parent living separately. Similar cases in the scopthe Brussels | are not
known.

a) Strasburg Human Rights case law

Hungary signed the European Convention of Noverdbd850 on the Human
Rights and Fundamental Freedoms on November 5,. R@fhermore, Hun-
gary ratified the Protocols pertaining to the cortian on the following dates:
(i) Protocol No. 1, 2, 4 and 9 on November 5, 19itocol No. 6 on Decem-
ber 1, 1992; Protocol No. 7 on February 1, 1998rprigation: Act XXXI of
1993]; (ii) Protocol No. 11 on April 26, 1995 [prafgation: Act XLII of
1998]; (iii) Protocol No. 13 on July 17, 2003. [prolgation: Act IIl of 2004];
(iv) Protocol No. 14 on May 13, 2004. [promulgatiéet CXXIV of 2005].
The convention contains a list of the rights andrgntees that the Contracting
States have to adhere to/enforce. Upon accessitiretoonvention the judg-
ments of the European Court of Human Rights ardibghupon Hungary. So
the case law of Strasburg is binding on Hungaraurts as well.

b) Fundamental rights control

If conflict arises between the provisions of areinational norm and the provi-
sions of an internal regulation there is a podgitibd file a so-called “constitu-
tional appeal” to resolve the given controversycdrding to Section 48 of the
Act XXXII of 1989 on the Constitutional Court (“Cetitutional Court Act”),
anyone may lodge a constitutional appeal with tbadfitutional Court for the
violation of his/her rights guaranteed by the Cibason, if the injury is conse-
guential to the application of the unconstitutionde of law and if he/she ex-
hausted all other possible legal remedies or nibhdudegal remedies are avail-
able to him/her. It may be lodged in writing withsixty days of the delivery of
the non appealable resolution.

19 Art.9 (3) States Parties shall respect the rigtthe child who is separated from one or both
parents to maintain personal relations and direntact with both parents on a regular basis,
except if it is contrary to the child's best instee
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c) Miscellaneous

We might say that there is no other specific femiorHungary with respect to
the jurisdiction in cross-border disputes. As farvee know there is no pro-
posed changed currently contemplated in Hungarthi&se rules.

B) BILATERAL AND MULTILATERAL CONVENTIONS IN
MATTERS REGULATED BY THE BRUSSELS | REGULATION

1. Bilateral Conventions

Hungary has entered into Bilateral Investment Tesatvith numerous coun-

tries. All these treaties contain jurisdictionahuses by exempting the invest-
ment dispute from the jurisdiction of the Partiel aisually provide among

others for International Arbitration.

The other related group of bilateral conventionthes Agreements on Judicial
(legal) Assistance that Hungary concluded with @agmumber of countries.
However, out of such Agreements only few contarisglictional elements.

2. Multilateral Conventions

Hungary also adopted the Hague Convention of 15eNier 1965 on the
Service Abroad of Judicial and Extrajudicial Documsein Civil or Commer-

cial Matters and the Hague Convention of 18 Mar@fi(Lon the Taking of

Evidence Abroad in Civil or Commercial Matters. Batonventions contain
jurisdictional provisions (that is the executionyniee refused only if according
to the internal law the claim/action at hand bektwthe exclusive or excluded
jurisdiction of the State.)

Hungary acceded to the New York Convention on tleedgnition and En-
forcement of Foreign Arbitral Awards [accession wlnent was submitted on
March 5, 1962; promulgated by Law Decree no. 28982, further enforcing
regulation: Decree of Minister of Justice no. 1262 (X.31)]. This convention
is implemented by the Hungarian law, thus its sioris (requirements re-
garding the arbitral awards) are in conformity wille Hungarian Arbitration
Act.

There are further multilateral conventions contagnjurisdictional provisions,
but not falling under the scope of Brussefs I.

20 _ Hungary acceded to the Hague Convention of 2®k@ct1980 on the Civil Aspects of
International Child Abduction. The Convention prasdfor the jurisdiction of the Country
where the Child has been taken to. (The applicialwe however, is the law of the permanent
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The practical impact of those conventions on tlyeilegion shows section 2 of
the Decree, according to which the Decree shalbppty in matters which are
regulated by international conventions. This wagaties and bilateral agree-
ments shall prevail.

C) APPLICABLE NATIONAL RULES PURSUANT TO ARTICLE 4
OF THE BRUSSELS | REGULATION

1. General structure of the rules on jurisdiction

For actions against defendants domiciled in nonskdfies pursuant to Article
4(1) of the Brussels | Regulation the general stmgcof jurisdiction in the
matters regulated by Brussels | Regulation canaseribed as follows, taking
into account articles 22 and 23 of Brussels |.

— General Jurisdiction. (Section 54 of the Decree, see more on Gen-
eral Jurisdiction in point 2 below) (place of regide or domicile of
the defendant in Hungary; the seat of the legas@eiis located in
Hungary)

— Special Jurisdiction. If the general rule does not establish jurisdic-
tion, the Decree provides special connections dontract related
disputes, section 55; matters relating to maintemasection 56; dis-
putes concerning torts, section 56/A; disputegirgjao operation of
branch offices or representations of foreign emieeg, section 56/B
(1). Additionally, Hungarian courts have jurisdaetiin lawsuits filed
against foreign nationals who have settled in Hunga independent
entrepreneurs if the litigation pertains to theibess activities of
such persons in Hungary (Section 56/B (2) of therBe).

— The Hungarian courts have jurisdiction over displit¢he defendant
has property in Hungary (section 57);

residence of the Child.) [Accession document wasnstidad on April 7,1986; promulgated by
Law Decree no. 14 of 1986];

— Hungary acceded to the Convention of 19 Octol886 Ion Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in resp&&tarental Responsibility and Meas-
ures for the Protection of Children. Pursuant te tanvention the country, where the perma-
nent residence of the Child is, has jurisdiction. ¢hse of abduction the country of the last
residence has jurisdiction over the dispute.) [8éhan October 19, 1996, promulgated by Act
CXL of 2005];

— According to Section 3 of tHeéonvention on 15 April 1958 concerning the recognitand
enforcement of decisions relating to maintenandmations towards children the court hav-
ing jurisdiction is the court of the State in whittfe permanent residence of the obligee or
obligor is. [Accession Document was submitted onoBer 20, 1964; promulgated by Law
Decree no. 7 of 1965]
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— There are further cases of special jurisdictiorvigied for by the De-
cree which, however, do not fall under the scopBrassels F*

— Jurisdiction in legal disputes concerning consumecontracts and
employment contracts. (Sections 60-62), (see more on protective
rules of jurisdiction in point 4 below);

— Exclusive Jurisdiction. By exclusive Jurisdiction the Decree ex-
presses that within the scope of this categoryStiage (Hungary) is
willing to secure the jurisdiction exclusively fatself. (Based on
section 62/A it entails disputes pertaining toi@i)rem’ right in con-
nection with real estate that is located in Hungdiy probate pro-
ceedings where the estate is located in Hungarytlaadestator is
also Hungarian, (iii) cases filed against Hungamnpvided that there
is no immunity, (iv) Hungarian citizens abroad, wivere granted
immunity, (v) destruction of securities issued inrdary, (vi) pro-
ceedings regarding industrial rights in Hungarypgeedings con-
cerning legal entities registered in Hungary, (wipceedings con-
cerning the registration of rights, facts and data official records
in Hungary, (viii) enforcement in Hungary. Basedsattion 62/B of
the Decree it entails all cases concerning theopatsstatus of Hun-
garian citizens with the exception as set fortlthim same section. It
should be emphasised that nos. (i), (vi), (vii) &d) shall fall un-
der article 22 of the Brussels | Regulation as vtk general rules
of exclusive jurisdiction of the Brussels |, whishall prevail over
the Hungarian national rules.

— Excluded Jurisdiction. Under the excluded jurisdiction the Hungar-
ian Courts shall have no rights to entertain thgesaarisen. This
category is the mirror image of the scope of Exgkigurisdiction
being referred to a third country accordingly (&mtt 62/C-62/E).

2L Hungarian courts shall have jurisdiction in lavisypertaining to inheritance if the testator
held Hungarian citizenship at the time of his deéthHungarian notary public shall have ju-
risdiction in probate proceedings if the testateldniHungarian citizenship at the time of his
death or if the estate is in Hungary, section 58.
Hungarian court or some other Hungarian authatfitgll have jurisdiction in child custody
cases and proceedings pertaining to visitationtsighd parental supervision when the child's
parents are separated if the domicile or resideftee child is in Hungary.
Hungarian courts shall have jurisdiction in pratiegs pertaining to property by contract of
marriage if the domicile or residence of one ofpheties is in Hungary.
When any of the cases defined above is adjudidatedproceeding that also involves per-
sonal status, a Hungarian court or some other Hiamgauthority shall be entitled to proceed
if it has jurisdiction in matters affecting persbs#atus, section 59. / Hungarian courts shall
have jurisdiction in cases pertaining to guardigmshthe person under guardianship is a
Hungarian citizen or has a domicile or residenddiingary, section 59/A.
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The excluded jurisdiction contains hence:ifi)rem in connection

with real estate that is located outside Hungaiiy,pfobate pro-

ceedings where the estate is located outside Huragal the testator
is foreigner, (iii) cases filed against a foreidgats provided that the
state did not waive its immunity, (iv) claims bréuwgagainst a for-
eign citizen, who is on a diplomatic mission in ldary or is other-
wise granted immunity, unless the foreign countryguestion has
expressly waived the right to immunity, (v) destioc of securities
issued outside Hungary, (vi) proceedings regardilityy, deleting

and scope of foreign industrial rights, (vii) predings concerning
legal status of legal entities registered outsidend#ry, (viii) pro-

ceedings concerning the registration of rightstsfand data into of-
ficial records outside Hungary, (ix) enforcementsale Hungary. In
accordance with section 62/D of the Decree all casecerning the
personal status of foreign citizens fall under edeld jurisdiction
with the exceptions as set forth in the same sectio

— Jurisdiction Stipulated by the Parties(sections 62/F-62/H). Parties
are entitled to stipulate the jurisdiction of aafie court, unless the
dispute at hand falls into the category of the @sigk (section 62/A,
see above) or excluded (section 62/C, see abovigjijttion, sub-
section 1 of section 62/G. Also, the Parties caham out of the
protective rules of jurisdiction of the Decree. d\lseep in mind that
article 23 of the Brussels | Regulation providepacsal rule for ju-
risdiction agreed by the parties, which rule simbvail over the
Hungarian national rules.

— The Hungarian court shall be deemed having jurigxdficif the de-
fendant fails to file a contest concerning the la€kurisdiction and
makes a statement on the merits of the case (ddmis$ suit),
unless the jurisdiction of the Hungarian court xsleded under the
provisions of this Act (section 62/H).

2. General rule(s) of jurisdiction against defendantglomiciled in non-EU
states

There is no general rule applicable especially efendant domiciled in a
non-EU state. The general jurisdiction provisioact®n 54 (1) of the Decree
provides that Hungarian courts shall have jurisdlicin all cases in which the
defendant's domicile or residence or, if the def@mnds a legal entity (or de
facto corporation) its s€dis in Hungary, unless its jurisdiction is preclddsy

22 pursuant to section 30 of the Hungarian Civil Pdoce Act, if the seat of the Company raises
doubts, the place of the administration of the Camgsnall be considered as the seat thereof.
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this Law-Decree. Accordingly threlevant factors are the domicile or the resi-
dence (registered address)the defendant.

Section 54(2) of the Decree further provides thaemva legal action involves
more than one defendant, it may be adjudicated Hurgarian court with all
the defendants involved, if the domicile (registeegldress) or residence of at
least one of the defendants is in Hungary, provitiati either the subject of the
litigation is a common right or a common liabilitlgat can only be resolved
uniformly, or the ruling would affect all defendanteven those not appearing
in front of the court -, or the claims under litigen originate from the same
legal relationship. In respect of a lawsuit filaghmst both the principal and the
secondary obligee, the Hungarian court shall hasisdiction regardless of the
domicile or residence of the secondary oblige¢héf domicile (registered ad-
dress) or residence of the principal obligee isimgary. Whenever a Hun-
garian court has jurisdiction in a lawsuit, it $halso have jurisdiction in re-
spect to any counterclaim filed against it.

3. Specific rule(s) of jurisdiction against defendats domiciled in non-EU
states

a. Contracts

Section 55 of the Decree stipulates the conneéticigrs applicable in contract
matters, if the place of performance is Hungaryndgfirian courts shall have
jurisdiction over contract-related legal disputethée place of performands in
Hungary. The place of performance is defined byDkeree as follows:

Primarily, the place of performance is stipulatedsach by the parties in the
contract.

In the absence of such stipulation the place diopmance is (the Decree pro-
vides special connections, irrespective of theiagble law on the contract):

— with respect to sale of goods, the place wherestigect of the pur-
chase is to be delivered to;

— with respect to a contract the subject of whicthis performance of
a specific activity (performance), the place whbee activity is to be
performed in accordance with the terms and condtiof the con-
tract;

— with respect to contracts other than the aforemaet, the place of
performance as provided for by Hungarian law. [NOEhis con-
necting factor is interesting because irrespeativihe law to be ap-
plied to the contract (which can be the law of eeiign state) the
provision states that from procedural point of vide place of per-
formance is to be considered and qualified undengduan law.
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This can be a nice collision between the matengllification and
the procedural connecting rule (factor)].

— There is one exception to the rule regarding th&ract that is the
lease and usufruct agreements. Pursuant to sulis@&&iIA (a) of the
Decree the Hungarian courts have exclusive jurtigttiovith respect
to proceedings concerning lease and usufruct agmasmelating to
Hungarian real estates, and have no jurisdictidtased on subsec-
tion 62/C (a) — regarding lease and usufruct agesdsrpertaining to
foreign real estates.

b. Torts

Hungarian courts have jurisdiction over legal disguconcerning torts if the
torts are committed in Hunganyr if the consequence@amages) of the dam-
aging conducbccurs (manifests itself) in Hungagubsection 1 of Section
56/A of the Decree). This rule differs from art3 of the Lugano Convention,
because it distinguishes clearly between the platere the harmful event
took place and the place, where the damages oc¢tHeddlungsort” — “Er-
folgsort”). This distinction follows the case lawtbe Brussels | Regulatid.

The same section goes on saying that Hungariartscbave jurisdiction in
lawsuits filed for establishing or increasing comgetion payments if the re-
cipient is domiciled or has residence in Hunganpégction 3 of section 56/A).

Not only have the Hungarian courts jurisdiction mdamages as elaborated
above, but also over claims filed concerning a dawg imminent injury if the
place where the injuris likely to occuris in Hungary (subsection 4 of section
56/A).2* (Please note that in the Civil Code a special relletes to the threaten-
ing actions in section 34%)

There are cases where the question is whetherteactral or tortious liability
is to be considered, such as for example in cadmlfity for medical mal-
practice, which is traditionally tortious liabilitynot contractual, under Hun-
garian material law. Similar issue is the prodiadility. This is not a contrac-

2 See KROPHOLLEROP.Cit. (n. 8) p.152-153.

24 Section 340 of the Hungarian Civil Code providestfar obligation of the potentially dam-
aged party to mitigate and prevent the damage @haminent harm, which rule is in confor-
mity with the case law of Brussels I.

Section 341 of the Hungarian Civil Code

(1) In the event of the presence of a threatedamper, the endangered person shall be enti-
tled to request the court to restrain the persomfimposing such danger from continuing
such conduct and/or to order such person to taffieisat preventive measures and, if neces-
sary, to provide a security.

(2) This provision shall be applied also if thendar of imminent damage has been caused as
a result of unfair market practice.

25
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tual relation, rather an extension of the tortibability of the producer and/or
distributor.

c. Specific ground of jurisdictions against a def@mt domiciled in a non-EU
State

The Decree provides that Hungarian courts shale hasisdiction in liability
(assumpsit’s) actions concerning acts of criminalcanduct if the act in ques-
tion is punishable under Hungarian criminal law #mel crimination falls under
the jurisdiction of the Hungarian Courts (subsatamf section 56/A).

Pursuant to section 54 of Act XIX of 1998 on then@nal Procedure the pri-
vate party or its heir shall be entitled to fileigil claim against the defendant
(the accused) if the civil claim arose as a consege of the act being the sub-
ject of the accusation. Also the state prosecutay file the civil claim under
circumstances specified in the Criminal Procedure A

Bringing the civil claim before the criminal cousta tool of obtaining a ruling
in an expedited way thereon. Nevertheless, it iy an option: the private
(damaged) party may opt for enforcing its claimdblyer legal means (such as
by civil court), subsection 3 of section 54 of tbeminal Procedure Act. Other
means, however, may take much more time.

Pursuant to sections 3 and 4 of Act IV of 1978 foe €riminal Code Hungar-
ian Courts have jurisdiction over crimination ir tfollowing cases:

— Hungarian law shall apply to crimes committed inngary, as well
as to any conduct of Hungarian citizens abroadchviaire deemed
criminal in accordance with Hungarian law.

— Hungarian law shall also apply to criminal acts odtted on board
of Hungarian ships or Hungarian aircrafts situatmdside the
borders of the Republic of Hungary.

— Hungarian law shall apply to any act committed lopHungarian
citizens in a foreign country, if:

a) itis deemed a felony in accordance with Huragaltaw and is
also punishable in accordance with the laws of dbentry
where committed,;

b) itis a crime against the state (Chapter X)Jwekng espionage
against allied armed forces (Section 148), regasdlef
whether or not it is punishable in accordance \ilih law of
the country where committed,

c) itis a crime against humanity (Chapter Xl)aoy other crime
that is to be prosecuted under the strength ohterriational
treaty.
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— Espionage (Section 148) against allied armed folmgsa non-
Hungarian citizen in a foreign country shall be ishable according
to Hungarian penal laws, provided that such offeisealso
punishable by the law of the country where committe

— In the cases described in Subsections (1)-(2)rttietiment shall be
ordered by the Attorney General.

d. Specific ground of jurisdiction in case a defemdhas an establishment (or
a branch or agency) in Hungary

Hungarian courts have jurisdiction under sectiofB5#f the Decree in cases of
lawsuits filed against foreign enterpriseghié enterprise has a branch office or
representationin Hungaryand the litigation pertains to the operations of the
latter. The existence of the two requirements (having randh of-
fice/representation and the dispute should retatbe operations thereof) does
limit the jurisdiction over such disputes.

Act CXXXII of 1997 sets out the determination oftHbranch offices” and

“commercial representatives” of foreign-registemsinpanies: (i) “branch of-

fice an organizational unit of a foreign companythaut legal personality,

vested with financial autonomy and registered amdependent form of com-
pany and Hungarian company registration records lasanch office of a for-

eign company”; (ii) ,commercial representative offi shall mean an organ-
izational unit of a foreign company not involvedhnsiness activities, which
organizational unit is registered as an indepentasiness entity in the Hun-
garian register of companies and is engaged -@méme and on behalf of the
foreign parent company - in the mediation, prepama&nd conclusion of con-
tracts, provision of information to clients and tpars and other related client
service activities.”

Separately, for so-called independent entrepreneergor a business man or a
business woman with license for doing businessowitfestablishing a com-

pany, subsection 2 of section 56/B of the Decremviges that Hungarian

courts have jurisdiction in lawsuits filed agairisteign nationals who have

settled in Hungary as independent entrepreneudhg ifitigation pertains to the

economic activities of such persons in Hungary.

The definition of independent entrepreneurs undanddrian law is given by
subsection 2 of section 3 of the Act V of 1990 anivd®e Entrepreneurs:
-When a foreign national who is regarded as noidezg within the scope of
foreign exchange regulations is authorized by $jgecther legislation to es-
tablish residence for self-employment purposes, gerson may also engage in
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activities as a private entrepreneur, provided &g legal competency, has a
valid residence permit and is not barred from wagkin self-employment®

e. Specific grounds of jurisdiction based on thestrof property

Hungarian courts have jurisdiction in lawsuits foaterial, financial claims

(property law, contract law), where the defendaag ho domicile or residence
in Hungary but does have assets in Hungary thatbeaattached. Any claim
due a defendant shall be considered as the defem@aset in Hungary if the
residence of the person owing the claim is in Hupga if the claim is secured
by an asset situated in Hungary (Section 57 oDiberee).

Hungarian courts havexclusive jurisdictiorin proceedings concerning execu-
tion/enforcement in Hungary (subsection (i) of sBct62/A). On the other
hand Hungarian courts do not have jurisdictierc{uded jurisdictionin pro-
ceedir217gs concerning execution/enforcement abroalolséstion (i) of section
62/C):

There is a special attachment-procedure in Hungdaw called preliminary
arrest procedure. Preliminary shall mean that mbigiest can be filed only in
connection with a claim already filed or the twaigls (basic claim and the
arrest claim) shall be filed together. In this cHse jurisdiction of the “basic”
claim determines the jurisdiction for the arresbgadure, provided that the
defendant has a bank account or assets in Hun@heycreditor can bring a
claim for arrest before a final judgment. If theeditor can presume that any
delay in the enforcement of his or her claim isagkred, the court procedure
will take a long time, the court should order th#dwing protective measures
upon the creditor's request: (a) pledge of banlowatc or other monetary
claims, or (b) arrest of specific things (movahieseal estate) (section 185 of
Act LIIl of 1994 on Judicial Enforcement — “Enforoent Act”). Section 187
of the Enforcement Act states this special rule dmest (we call protective
measures) as follows: (1) A protective measure tmayordered for the en-
forcement of a claim for whiéh/.../ c) another action has been filed in a Hun-

% |n accordance with the Act LXXII of 1998 foreigsewilling to engage in entrepeneur activ-
ity in Hungary should meet the same requirementthh@ddungarian nationals (licensing) if
there is a national treatment provided for by iné¢ional treaty or agreements with respect to
the economic activities of those foreigners.

The main legal source of the execution/enforcergeAct LIII of 1994 on Judicial Enforce-
ment. Special emphasis should be made to the prosisf this act concerning the protective
measures (sections 185-190) that may be requdsdtieel debt is in jeopardy and no enforce-
ment order could be issued.

Subsection a) and b) of section 187: a) an adtiomatrimonial property right has been filed,;
b) an action for infringement of a patent, encroachnéra protected design or of the pat-
ented topography of micro-electronic semiconductweiglation of plant variety rights, in-
fringement of a trademark, infringement of a gepbieal indication, infringement of a de-

27
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garian court with public documents or private doeais with full probative
force attached in proof of the inception, volume ampiration of the claim. (2)
The protective measure shall be ordered by thet edwhich the legal action
has been filed. Where protective measures are segfliea hearing shall be
held if necessary. (3) Protective measures maylmsordered under the same
section if the legal action has been lodged undeunCil Regulation
44/2001/EC in another Member State of the Europdaion. (forum arresti,
so-called attachment-procedure).

f. Jurisdiction for trusts

Hungarian law does not know the common law “trusts’such, and no specific
provision on trusts was filed in the internatiopabcedural rules. Hungary is
not a signatory to the Hague Convention on the hawlicable to Trusts and
on their Recognition either. Jurisdictional issaasregards legal instruments
not known under Hungarian law are to be resolvethenbasis of the general
jurisdictional provision, i.e. section 54 of theddee. Also see the special juris-
dictional rules of article 23(4) and (5) of the Bsels | Regulation.

4. Protective rule(s) of jurisdiction for particular types of disputes

a. General

Pursuant to section 62 of the Decree in employmaated or consumer-re-
lated disputes the special protective rules (admtt below), or the general
rule of jurisdiction (section 54,) or the jurisdamn stipulated by the parties
(section 62/F) shall apply and any other connedtioexcluded. Accordingly,

with respect to issues not covered by the specakgtive rules, the general
rules and the provisions on the jurisdiction chobgrthe parties serve as de-
fault rules.

No stipulation of jurisdiction regarding legal digps in connection with con-
sumer contracts or contracts of employment (i) mesglt in making the con-
sumer or the employee become exposed to beingiswsalrts other than the
courts of the state in which his/her domicile aidence is located; or (i) may
exclude the opportunity for the consumer or the leyge to file a lawsuit in
the courts of the state in which his/her domiciteresidence is located or in
which the place of regular employment is locatedese provisions do not
apply if the parties implement the stipulation aftee legal dispute has been
materialized [subsections (2) and (3) of SectiotG$2

sign, infringement of a certificate for the extemsiof protection, or for any copyright viola-
tion has been filed in a Hungarian court underctiveditions laid down in the relevant laws;
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b. Ground(s) of jurisdiction in consumer contracts

Hungarian courts have jurisdiction in actions filegdconsumers in connection
with the consumer contracts, if thensumer's domicile or residence is in Hun-
gary and the otheparty that is in contractual relationship with the camsu
with respect to its professional or business sesvic

i. operates in Hungaryincluding the operations performed elsewhere
(outside Hungary) but aimed at Hungarian consunoers;

ii. has a branch office or representation in Hungaryis a foreign na-
tional who has settled in Hungary as an independatrepreneur
(section 60).

Section 28/A of the Decree interprets the notioficohsumer contracts” that is
a contract for the provision of an object or seggidor a party acting outside
the sphere of economic or professional activitiesa loan or credit contract in
connection thereto.

c. Employment contracts

Hungarian courts have jurisdiction in employmen&ted actions filed by em-
ployees against employers if (i) the place of ragemployment is in Hungary,
or was last in Hungary; and/or (ii) the place whemerk was actually per-
formed is in Hungary, provided that the place ajular work neither is nor
was in the same country (section 61 of the Decree).

There is an important exception to this rule, namiélthe employer is a for-
eign State Authority (Organ), or otherwise protdchy immunity (e.g. em-
bassy, diplomats) it can only be sued before Huagacourts if it has ex-
pressly waived its right to immunity (section 62/A.

As regards the right of an employer to bring arsldiefore the Hungarian
courts against an employee domiciled in a non-Eteghe general rules (sec-
tion 54) should apply.

d. Insurance mattet

As far as insurance claims are concerned therenarspecial jurisdictional
rules. It is a question of interpretation whethey insurance related contracts
are to be considered consumer contracts. If they the rules of consumer
contracts shall apply.

2 The same was ruled in the case BH 1998.248 unaeplth legal regime of international
jurisdiction where the dispute arose between adarembassy in Hungary (employer) and a
Hungarian national employee.

30 SeeJANNET A. PONTIER— EDWIGE BURG EU Principles on Jurisdiction and Recognition and
Enforcement of Judgments in Civil and Commercialtera, The Hague 2004, p. 136 —
Insurance policyholders (the insured and the beiae§i of the policy) as the weaker party.
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If the dispute arisen pertains to an insurance endtte general rules apply.
Based on the general rules (section 54) both theréd and the insurer may
bring a claim before the Hungarian courts if thguieements of section 54 of
the Decree are met.

If the insurance contract is not to be consideredrsumer contract the general
factor of the contract-related disputes (placeasfggmance) shall apply.

If the insurer is a branch office or representatiffice, see point 3. d. above.

Theoretically, a connection between a tortious @agkan insurance case can
not be excluded, so the rules on tort may be agipléc

e. Distribution contracts, commercial agency, fraise agreement

There are no protective rules of Jurisdiction wikpect to distribution, com-
mercial agency or franchise agreements. (Althoungitet are several internal
regulations that provide for the protection of ttmmmercial agents, they do
not contain any protective jurisdictional provissdf) If a dispute arises con-
cerning the above mentioned agreements the gemgeal (section 54) and the
rules governing contract-related issues apply i@e&bs).

Considering that the distribution agreement andfthachise agreements are
qualified as “atypical contracts”, under Hungariaw they are interpreted and
handled always on the basis of the rules of theeseaype of contract or the
general contract rules. If either the distributmmthe franchise agreement in-
volves lease or usufruct questions, the jurisdictbthe Hungarian courts may
be exclusive or excluded depending on the locaifdhe real estate they relate
to (section 62/A or 62/C, see point 2. a. above).

f. Specific matters subject to protective rulepidgdiction

Under the Code of Civil Procedure a preliminarygedure to take evidence
can be brought if it is proved that the hearing Moot be successful later on
or it would be difficult to take evidence later (his procedure would help to

speed up the process or in case of warranty -cse@07 of the CCP). This

procedure shall be filed at the competent couriflgitch a claim in not lodged

yet the claim can be filed either (i) at the localrt of the residence of the
plaintiff or (ii) where taking evidence seems mgstppropriate and reasonable
[section 208 (1) CCP].

31 Act CXVII of 2000 on the independent commercial mgeagreements. This Act is fully in
conformity with the 86/653 EU Directive.
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5. Consolidation of related claims

a. General rule

According to Section 54 (2) of the Decree, a ded@dlomiciled in a non-EU
state can be sued before Hungarian courts as a&feadhnt in a proceeding
brought against a defendant domiciled in Hungaryyiped that

» the object of litigation is a common right or a aaon liability that can
only be resolved uniformly, or

 the ruling would affect all defendants, even theseappearing in court,
or

» the claims under litigation originate from the sdegal relationship.

According to Section 63 of the Decree, Hungariam $xall apply to the pro-
ceedings of Hungarian courts or other authoritigdess the Decree provides
otherwise. There are two types of joinders, acegrdd Sections 51-53 of the
Code of Civil Procedure (hereinafter referred td'@EP”), the “compulsory
joinder” is a joinder, where the lawsuit can ong/decided when all parties are
involved [Section 51 a) of the CEP the “no compulsory joinder” is regulated
in Section 51 b) and c) of the CCP (please sea)elo

Unlike in case of a co-defendant the Decree doepmwide any special rule
for an action of a third party on warranty or gudes (where guarantee means
a remedy for breach of implied or expressed wayjamh this case the third
party can be called as joinder in the procedurentider possibility is that the
tortious liability of this third party can be deailfth in connection with the
Hungarian jurisdiction.

32 [Section 51 of the CCP] Two or more plaintiffs metgrt a lawsuit together, or two or more
defendants may be sued together, If (a) the olofetiie lawsuit is a common right or com-
mon obligation, that can only be decided uniformby, the decision would apply to the
joinders without taking part in the lawsuit; (bethlaims of the lawsuit derive from the same
legal relationship; (c) the claims of the lawsuetigde from similar factual and legal base, and
the jurisdiction of the same court can be deterchimgarding all defendants without applying
the provisions of Article 40.

[Section 52 of the CCP](1) In case of a joinderading to Section 51. a), the acts within the
lawsuit of any joinder - apart from settlement, rmkledgement and waiver of rights - apply
to joinder who missed a deadline, closing datenoad, if the default was not supplied later.
(2) In case the acts or statements of joindersrdetpto Section 51 a) differ from each other,
the court shall judge them in accordance with theiodata of the lawsuit.

[Section 53 of the CCP] (1) In case of a joinderaading to Section 51 b) or c¢), no acts or
defaults of one of the joinders can cause the gtieders any advantages or disadvantages.
(2) In case of joinder according to Section 51 b)) the summons for closing date and
resolution on merits shall be disclosed to thedemwho is not directly concerned; although
in case of the separation of the trial, the summgmif the joinder who is not directly con-
cerned can be disregarded.
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According to Section 54 (3) of the IPL-Decree-Lawvgdefendant, as secon-
dary obligee(collateral obligee), domiciled in a non-EU stas: be sued be-
fore Hungarian courts as a third party in an actiara warranty or guarantee
or any other secondary obligatidfeollateral), if the domicile of the principal
obligee is in Hungary.

b. Counter claim of the domiciled party against tt&m of a non-EU domi-
ciled party

If, pursuant to Section 63 of the Decree, Hungalaanshall apply to the pro-
ceedings, according to Section 54 (4) of the Deondeenever a Hungarian
court has jurisdiction in a lawsuit, it shall alkave jurisdiction in respect of
any counterclaim.The counterclaim shall be interpreted accordinthéoHun-
garian CCP,

c. Connected claims

In case a claim izonnectedwith another claim pending before Hungarian
courts, there are no other rules to consolidatged|claims except those men-
tioned under 5.a. to c.

6. The application of jurisdictional rules listed n Annex | of the Brussels
| regulation (exorbitant jurisdiction)

Similarly to Section 23 of the German Code of CRibcedure and according
to Section 57 of the Decree and Section 32 Sulwe¢s) of CCP, Hungarian
courts shall have jurisdiction in lawsuits for firdal claims in relation to as-
sets (in German: “Vermdgensklag&vhere the defendant has no domicile in
Hungary but does have assets in Hungary that cadebkared enforceable.
Any claim due of a defendant shall be considerethasdefendant’'s asset in

33 According to Section 147 of the CCP, the rules afnterclaim are the followings: (1) The
defendant may enter a counterclaim against thetgfaintil the adjourn of the trial before
passing the first instance judgment, if the righick the defendant wishes to enforce in this
way is the same as the claim of the plaintiff odetrives from a legal relationship connected
to it, or the object of the counterclaim can bedfétgainst the claims of the plaintiff. The
court may dismiss the counterclaim without trialtbe merits, if it is obvious that the coun-
terclaim was submitted late to obstruct the conetusf the trial; (2) A counterclaim which
regarding to the whole amount of the claim wouldimehe county court competence, can
only be entered before a local court, if this ceuciaim is also suitable of off-setting, and the
local court has competence regarding the amoutfiteoflaim above the claim of the plaintiff;
(3) The trial court in an action in property lawdsmpetent regarding a counterclaim in the
absence of any other ground of jurisdiction.

Please note that Hungariamagjyonjogi petr can not be translated in English (In German:
“Vermdgensklage-‘assets-claim’) “lawsuits for financial claim irelation to assets” in this
paper does not only mean “in rem” lawsuits, bub dtontract law” and similar lawsuits.

34
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Hungary if the domicile of the person owing theirdlas in Hungary or if the
claim is secured by an asset situated in Hungary.

Asset as such is not defined under Hungarian lawekier, assets shall mean
everything which qualifies, according to Act C di0® on Accounting, as an
asset in the balance sheet of a company; or mavainie real estates, tangible
and intangible assets, rights or claims.

Under the old legal regime of the jurisdiction, dxef May 1, 2001the follow-
ing case was published in the reported case lath Be plaintiff and the de-
fendant were Russian companies, the dispute retateth escrow agreement
signed by them in Russia, under Russian law, tHendant was a Russian
bank. Plaintiff brought a claim before a Hungari&ate court for damages
arising from the breach of the escrow account.nitfareferred to the old ver-
sion of section 54 IPL-Decree Law, and to the that defendant had assets in
Hungary, the defendant was shareholder of a batalbleshed, registered and
operating in Hungary. All three levels of the Huriga courts, first instance,
the revision court and the court of supervisiomiaated the procedure on the
basis that Hungary has no jurisdiction in this ¢asgce the facts show a clear
Russian case rather than an international caseplHoe of the shares in the
Hungarian bank was not proved, so this specialipimv of the jurisdiction
could not be referred to (EBH 2004.1047.). The toweferred to sections 1,
54 and 56 of the IPL-Decree-Law, and sections 13() and 157 (a) of the
CCP. We think that a Hungarian relation was a mimmrequirement under
the old regime of jurisdictional rules of the Dezre

We have no knowledge of any special case publisbaderning this issue, but
Hungarian courts definitely apply this rule whenetle facts of the case it
require, however, there is no precedent publishedhy law digest.

7. Jurisdiction on the basis that there is no otheforum available abroad
(forum necessitatis)

Hungarian rules do not use the principle “forumeassitates.” Under Hungar-
ian law, there are no rules of forum necessitaiig,even in the court praxis.
However, according to Section 62/F of the Decre#ha parties stipulate the
jurisdiction of a foreign court of law and this cbdeclares that it has no juris-
diction, a Hungarian court may declare its juriidic under the general rules.

Furthermore, according to Section 62/H of the IPhcE2e-Law, the Hungarian
court shall be deemed having jurisdiction if théedelant fails to file a contest
concerning the lack of jurisdiction and makes &est@nt on the merits of the
case (admission of suit), unless the jurisdictmacluded under the provisions
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of the IPL-Decree-Law. There is a reported caseHE2B02.650) in connection
with this provision, according to which the partsipulated the jurisdiction of
the Arbitration Court of the Vienna Federal Chambkindustry, but the de-
fendant failed to file a contest concerning theklat jurisdiction and made a
statement on the merits. This was a lawsuit onrapemsation matter which
qualifies as asset-related lawsiiit.

D) HUNGARIAN RULES OF JURISDICTION BARRING THE
ENFORCEMENT OF A NON-EU JUDGMENT

1.  Denying recognition or enforcement of foreign n@-EU judgment on
the basis that the Hungarian courts have exclusivigrrisdiction to en-
tertain the claim

According to Section 70 (1) of the IPL-Decree-Ldte judgments of foreign

courts and other foreign authorities shall notdmognized if a Hungarian court
or another Hungarian authority has exclusive jucitssh concerning the matter
to which the decision pertains. Please reminddtatle 23 lit 1-5 provide also

special jurisdictional rules for same or similarttaes, and Brussels | Regula-
tion shall prevail.

According to Section 62/A of the IPL-Decree-LawHangarian court shall
have exclusive jurisdiction in cases defined inssations a) through i) as fol-
lows:

Subsection a)n actions pertaining to somé ‘rem’ right in connection with
real estate that is located in Hungary and in prditegs concerning lease and
usufruct agreemerifs

In rem rights shall mean under Hungarian law tlappetary rights and the so-
called limited proprietary rights (in rem rightsych as (a) beneficial use, such
as (i) tenure in land; (ii) usufruct; (iii) usey)iservitude; (v) public interest
use; (b) lien and mortgage.

% Please see the previous note 34.

36 Article 22 No. 1 Brussels | creates a special glictional rule like the Hungarian regulation:
1. in proceedings which have as their object sghtemin immovable property or tenancies
of immovable property, the courts of the MembetéSta which the property is situated.
However, in proceedings which have as their objectancies of immovable property
concluded for temporary private use for a maximueriqu of six consecutive months, the
courts of the Member State in which the defendardamiciled shall also have jurisdiction,
provided that the tenant is a natural person aatlttie landlord and the tenant are domiciled
in the same Member State;
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Even scholars of law cannot come to an agreemeath&h or not the option
and the right of preemption is an ‘in rem’ righin& there is a numerus
clausus ofin rem rights under Hungarian law, these rights qualdyher as

obligatory rights.

A claim in relation to the deed of foundation ofarartment ownership located
in Hungary (in German: ‘Wohnungseigentum”) is cdesed to belong to the
exclusive Hungarian jurisdiction. It is more diffit to consider a registered
mortgage or other “in rem” right if the contracopides for the exclusive ju-

risdiction of another state, since the registerextgage is an “in rem” right,

but the contract by which the mortgage was creesadrefer to another juris-
diction.

On the basis of the forgoing rules a Hungarian @ryprelated trespass claim,
as long as it falls under the Regulation, can legl fiwe think, only in Hungary,
and an exclusive jurisdiction is reasonable. (Tassps a civil instrument under
Hungarian law.)

According to a reported case, in a lawsuit betwaeéoreign state and a foreign
legal person for the ownership of a Hungarian esthte, the Hungarian court
has exclusive jurisdiction, even if the plaintiéffers to an international agree-
ment as an evidence for his ownership. In the tedocase the plaintiff was
Russia and the defendant was a Ukrainian jointkstmenpany. According to
an international agreement between the Russianr&ieste and Ukraine, the
parties agreed in setting-off each others recedsmlgursuant to which the real
estate of the former Soviet Union located in Budagall be owned by Rus-
sia. Since the Ukrainian joint-stock company did gmant the real estate to
Russia, plaintiff filed a lawsuit against defendaDefendant filed a contest
concerning the lack of jurisdiction, since in higerpretation the dispute quali-
fied as a dispute in connection with an internaticgreement under the Vi-
enna Convention for international agreements aadHiingarian court had no
jurisdiction in the case. The contest was rejettetth by the second instance
and the supervision court, saying that the intéosnat agreement was only the
evidence for the title of ownership of the plaihéhd that the Hungarian court
has exclusive jurisdiction in any actions pertagnin some in rem’ right in
connection with real estate that is located in HumdBH 2001.442).

Another reported case EBH 2003.255, please sewpatsubsection h).
Subsection bjleals with the law of succession.

Subsection c)n cases filed against the Hungarian State or agdtian gov-

ernment agency, provided that the Hungarian Staseexpressly waived the
right to immunity, or if the subject matter of thase in question pertains to a
legal relationship to which the Hungarian Stateaokungarian government
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agency is a party and which does not grant foreigmtries immunity from
Hungarian jurisdiction.

Subsection d)n actions filed against a Hungarian citizen whooh a diplo-
matic mission abroad or is otherwise granted immyuninless the Hungarian
State has expressly waived the right to immunity.

Subsection ejn actions filed for the destruction of securitisd official in-
struments issued in Hungary.

The security is defined in Hungarian substantiwe. lAccording to Section
338/A of the Hungarian Civil Codé asecurityis a document bearing the reg-
uisites prescribed by legal regulation or data mded, registered, and for-
warded in some other way, as specified by legallegign, and the printing
and issuing of which or publication in such form piermitted by legal regula-
tion.

The term 'fficial instrument as such is not defined under Hungarian law.
However, legal scholars define official instrumeasshuman thoughts recorded
by common characters.

According to the CCP, there are three types otiaffinstruments:

() Public document (i.e. a document duly issued bywartc notary or any
other authority within its competence in the préssmt form);

(i) Private document representing conclusive evideheedither (i) a docu-
ment written and signed by any party; or (ii) adoent withessed by two
witnesses; or (iii) the signature of the issuecestified by a court or no-
tary; or (iv) a document issued and duly signedaldyusiness associate in
its business competence; or (v) a document pregaréctountersigned by
an attorney-at-law;

(iiif) Other private documents.

According to Government Decree 98/1995, the issfi¢he securities has the
right to thephysical destructiorf securities after the expiry of a 6-month-pe-
riod following the termination of the rights andligations contained therein.
The physical destruction of securities shall talee@ by burning, reduction to
pulp or any other method equivalent from the asp&stcurity in the presence
of a committee, and the fact of destruction shalbtiested to by a notary pub-
lic. Members of the committee: (i) representatifette issuer authorized to
corporate signing; (ii) representative of the oigation carrying out the de-
struction; (iii) representative of the licensed o&ipory, if the issuer keeps the
securities in custody.

87 Act IV of 1959
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Subsection fin proceedings in connection with registeringeexiing or termi-
nating industrial property rights in Hungéty

Industrial property rights as such are not defineder Hungarian law, how-
ever, according to legal scholars, these are flenimg under Hungarian law:

» Trademarks and Geographical Indicators (Act X1 @97);
» Industrial Designs (Act XLVIII of 2001);
» Patents (Act XXXIII of 1995).

Under the old legal regime of the jurisdiction, @ef May 1, 2001there is a
reported case (BH 1999.169) according to whichiiesion of a foreign court
on the termination of a trademark is not bindingtf@ Hungarian court, since
Hungarian courts have exclusive jurisdiction ingaedings in connection with
terminating industrial property rights in HungaNevertheless, the Hungarian
court may take the decision of the foreign coutd iaccount in the course of
deciding the lawsuit. In the reported case two ¢obaompanies had a dispute
whether the secondly registered trademark canyebsilmixed up with the
other one. The defendant furnished evidence witte@sion of the German
court on the same factual basis, where the Germart stated that the trade-
mark in question cannot be mixed. The Hungariantcstated, that the deci-
sion of the German court is not binding, it mayelvaluated as evidence.

Subsection g)n proceedings concerning the establishment, vesaly and
voluntary winding up of a Hungarian-registered legatity or de facto com-
pany (company without legal personality); in pratiegs concerning the va-
lidity of the contract or charter (deed of founda)i on the basis of which the
legal entity (association) is registered; and iacpedings concerned with re-
viewing the resolutions passed by an organ ofaballentity (associatiofY)

%8 Article 22 No. 4 Brussels | creates a special flictional rule like the Hungarian regulation

4. in proceedings concerned with the registratiomalidity of patents, trade marks, designs,
or other similar rights required to be depositedegiistered, the courts of the Member State in
which the deposit or registration has been apgbedchas taken place or is under the terms of
a Community instrument or an international convendeemed to have taken place.

Without prejudice to the jurisdiction of the Eusgm Patent Office under the Convention on
the Grant of European Patents, signed in Munich @ttober 1973, the courts of each Mem-
ber State shall have exclusive jurisdiction, retggmsl of domicile, in proceedings concerned
with the registration or validity of any Europeaastgnt granted for that State;

Article 22 no. 2 of the Brussels | Regulation pr@gda similar, but a narrower jurisdiction
rule in the same matter as follow:

“2. in proceedings which have as their objectuhidity of the constitution, the nullity or the
dissolution of companies or other legal personassociations of natural or legal persons, or
of the validity of the decisions of their organse tcourts of the Member State in which the
company, legal person or association has its seairder to determine that seat, the court
shall apply its rules of private international law;

39
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The most important legal persons under Hungariaret& the following:

Governmental Agencies (HCC Sections 36-37);

Cooperatives (HCC Sections 38 and 51; Act no. @6 on Coop-

eratives);

Business Associations with Legal Personality (HE&Ct®Nns 52-56.)

o0 Corporations or Joint-stock companies (Act IV o0@®n Compa-
nies (“CA"), Sections 171-315.);

0 Limited liability companies (CA, Sections 111-170.)

Associations, Public Corporations and National $p&ssociations

(HCC, Sections 61-66.);

Foundations (HCC, Sections 74/A - 74/G.)

Various other legal entities, such as politicakiear law firms etc.

Business associations without legal personalitieglse following:

Partnerships (CA, Sections 88 - 107.);
Limited partnerships (CA, Sections 108 - 110.).

We are familiar and acting in a pending case withadter related to this ques-
tion. The plaintiff is a corporation domiciled aretjistered in Hungary and the
principal defendant is a corporation domiciledhe UK, the secondary defen-
dant a corporation domiciled in the US. Both deterid used to be sharehold-
ers of the plaintiff company. The defendants inseelthe capital of the plain-
tiff issuing new shares. Both defendants subscribednew shares, but, and
this is the essence of the dispute, the sharelsofdéed to make payment for
those new shares or, in their wording they perfarieese obligations and
plaintiff's statement is only a mistake. The caejected the claim on the basis
of lack of jurisdiction in relation to the UK-sh&r@der, according to the very
narrow interpretation of the IPL-Decree-Law. Thaurtosaid, since May 1,
2001 the philosophy of the IPL-Decree-Law has bedeanged, and Hungarian
courts have only jurisdiction against foreign defants if the IPL-Decree-Law
expressly provides so. Please note that the ca$idl jgending.

Subsection hjn proceedings concerning the registration of tdgiiacts and
data into official records in Hungdfy

40" Article 22 no. 3 of the Brussels | Regulation pre@sa similar jurisdictional rule in the same
matter as follows:
“3. in proceedings which have as their object vhkdity of entries in public registers, the
courts of the Member State in which the registéejst;”
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The most important official records under Hungatam are the

» Reqgister of personal data and address of privasops (Act LXVI of
1992);

* Land register (Act CXLI of 1997 on Land register);

» Lien register at the Hungarian Chamber of NotaReblic (Decree
11/2001 of the Minister of Justice on Lien regigter

* Register of companies (Act V of 2006);

e Address records (Act XX of 1996);

e Trademark register (Act XI of 1997);

» Penal register (Act LXXXV of 1999);

* Register on the road traffic (i.e. vehicle registékct LXXXIV of
1999);

» Aircraft register (Decree 32/2001 of the MinistérToansport on the
Rules of Aircraft register);

» Ships and other watercraft register (Governmentair®e 198/2000 on
Watercraft register).

According to a published case (BH 2003.255), thaddwmian court has no ju-
risdiction for the judgment of the validity of antérnational credit agreement
on the basis that the collateral was registeraa anpublic register (land regis-
ter).

Subsection i)n proceedings concerning inland enforcement indduy'".

According to Act LIII of 1994 on Judicial Enforcemtethe decisions of courts
and other judicial forums, furthermore, claims lsher certain documents shall
be executed by judicial enforcement proceedingdicihl enforcement shall be
ordered by the issuance of an enforcement orddoré&ment orders are the
followings: (i) Certificate of enforcement issued the court; (i) Document
with a writ of execution issued by the court; (K)judicial order or restraint of
enforcement, or order of transfer, furthermore earele of direct judicial no-
tice; (iv) A judicial notice on a fine, on a fineposed as secondary punish-
ment, on a penalty, on a fine for contempt, on mlige of confiscation of as-
sets, on the costs of a criminal procedure or tsscof arrest or escort, fur-
thermore, notice from the court administration c#fion a fine for contempt
levied or costs of a criminal procedure chargethieypublic prosecutor, and on
the costs of arrest or escort charged by the puyintisecutor or the investiga-
tion authority; (v) A writ of criminal attachment.

41 Article 22 no. 5 of the Brussels | Regulation pre@sa similar jurisdictional rule in the same
matter as follows:
5. in proceedings concerned with the enforceménudgments, the courts of the Member
State in which the judgment has been or is to feresd.
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The court shall issue an enforcement order upomesigby the judgment
creditor. When filing a petition for enforcementetjudgment creditor shall
disclose

e The judgment debtor's name (corporate name) anddatgy necessary
for his identification; furthermore

* depending on the circumstances of the case, thgmjedt debtor's
domicile, workplace or registered address, placbusiness and the
venue where the judgment debtor’s enforceable aisgetlocated. At
least one item from the data listed above shatlibelosed.

E) DECLINING JURISDICTION

1. Hungarian court praxis of declining jurisdiction where the defendant
is domiciled in a non-EU State and the jurisdictionis based on domes-
tic law

There is no general rule to decline jurisdictiort@mstay the procedure in those
cases. Hungarian courts do not use the expres&iam non conveniens”, but
in the practice similar techniques can be discaliere

Please see a reported case slightly connectedstpaimt referred to in point C)
6. above (EBH 2004.1047.). Based on the reportsd lzav (EBH 2004.1047=
BH 2004.376) if the facts of the case are not cotatketo Hungary in any way
the Hungarian courts would declare the “forum nonweniens”. This behavior
of the Hungarian judges can be understood on faligwrounds: (i) Hungar-
ian courts are traditionally overloaded and thgtdrterminate the cases based
on procedural hindrances; (ii) secondly the judgesstill very cautious with
non-Hungarian matters, especially in cases of Eastpean (Russian, Bulgar-
ian, Ukrainian) or unique states; (iii) the judgae not really fit for interna-
tional cases.

2. Rules of declining jurisdiction in cases when #hdefendant is domiciled
in a non-EU State and the jurisdiction is based odomestic law pursu-
ant to article 4 of the Brussels | regulation

a. Choice of court clause

Article 23(1)-(3) of the Brussels | regulation pides a special choice of court
provision if at least one of the parties is doneidiin a Member Stdfe irre-
spective of its legal status in the proceedingn@at or defendafit Accord-
ing to Section 62/F (1) and (2) of the Decree, plaeties may stipulate the

42 See note 17 above.
43 KENGYEL-HARSAGI: European Procedural Law (n. 9), p. 270.; Raushtarkowski (n. 18)
Art. 23, 2-2b (p. 394-395)
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jurisdiction of a specific court (even the courtaohon-EU state) in respect of
property-related legal disputes. Unless the pawrig®e to the contrary, the
court chosen by thehoice-of-courclause shall have exclusive jurisdiction.

However, if,

* in respect of either of the cases where Hungamants have exclusive
jurisdiction (see under point D above), the partigpulate the juris-
diction of a foreign court of law or,

* in respect of either of the cases where the jwimdi of Hungarian
courts is excluded, the jurisdiction of a Hungamanurt

shall be null and void.

No stipulation of jurisdiction regarding legal digps in connection with con-
sumer contracts or contracts of employment

* may result in making the consumer or the employgmsed to being
sued in courts other than the courts of the statehich his domicile or
residence is located; or

* may exclude the opportunity for the consumer oretmployee to file a
lawsuit in the courts of the state in which his ditl® or residence is
located or in which the place of regular employmistbcated.

These provisions shall not apply if the partieslenent the stipulation after
the legal dispute has been materialized.

b. Parallel proceeding seized by non-EU state court

According to Section 65 of the IPL-Decree-Law, ibpeedings arising from
the same factual basis and for the same rightsrgyeogress between the par-
ties before a foreign court in which the ruling damrecognized as valid and
ready to be executed in Hungary in accordance thighlPL-Decree-Law, the
Hungarian courtmay terminatethe proceedings instituted before it subse-
quently.

This means, that if the proceeding is already estiathe court may terminate it
(the decision is up to the court). Scholars of lagard it as a must for the
courts to terminate the proceeding.

c. Cases when the subject-matter of the disputtosely related to a non-EU
State(i.e. the equivalent of “exclusive jurisdictionhder the Brussels | regu-
lation)

According to Sections 62/C to 62/E of the IPL-Deeteaaw, Hungarian courts
shall not havgurisdiction. Section 62/C refers to subsectiamsrf subsection
a) until subsection i), as follows.
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Subsection apctions pertaining to sonie remright in connection with real
estate that is located abroad or in proceedingseraing lease and usufruct
agreements.

Onin remrights pls. see point D) 1 above.

Subsection bfases filed against a foreign country or a forgygwvernment

agency, provided the state in question has exgrassived the right to immu-

nity, or if the subject matter of the case in gioespertains to a legal relation-
ship of the foreign country or the foreign govermmagency under civil law as
defined under Subsection (1) of Section 62/E.

Subsection cactions filed against a foreign citizen who isaodiplomatic mis-
sion in Hungary or is otherwise granted immunityless the foreign country in
guestion has expressly waived the right to immunity

Under the old legal regime of the jurisdiction, dxef May 1, 200lthere is a
reported case, according to which Hungarian colustge no jurisdiction in
lawsuits against a foreign diplomatic mission usliéhas expressly waived the
right to immunity. The plaintiff was a Hungarian gloyee of the defendant, a
diplomatic mission employer. Plaintiff brought ctaagainst defendant, but the
court rejected it without issuing summons sayirag thungarian courts have no
jurisdiction unless the diplomatic mission exprgsshived the right to immu-
nity (BH 1998.248.).

Subsection dactions filed against a foreign citizen who isaodiplomatic mis-
sion in Hungary or is otherwise granted immunitgless the foreign country
has expressly waived the right to immunity.

Subsection eactions filed for the destruction of securitiesl afficial instru-
ments issued abroad.

Subsection fproceedings in connection with registering, exiegdand termi-
nating industrial property rights abroad.

Subsection gproceedings concerning the foundation, insolvearny termina-
tion of a foreign-registered legal entity or detéacorporation, in proceedings
concerning the validity of the contract or charf@eed of foundation) on the
basis of which the legal entity (association) igistered, and in proceedings
concerning the review of the resolutions passedrbgrgan of the legal entity
(association).

Subsection hproceedings concerning the registration of rigfasts and data
into official records abroad.

Subsection iactions concerning enforcement abroad.
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Section 62/E of the Decree states that a Hungaoart shall have jurisdiction
in actions filed against a foreign country or aefgn government agency if the
subject matter of an action is

* a right or obligation of the foreign country (orréign government
agency) proceeding from a contract under civil iwhe contracted
place of performance is in Hungary, unless therotiaety is another
state or the agency of another state;

» aright or obligation stipulated in a contract afoyment or another
work-related legal relationship between a foreigwurdry (foreign
government agency) and a natural person who holdsyétian citi-
zenship or has a domicile in Hungary, provided thatplace or regu-
lar employment is or was last in Hungary, unless ¢émployee is a
citizen of the foreign country that employs him;

» aclaim filed against a foreign country (foreigrnvgmment agency) on
the grounds of injury or material damage to lifeyd, health or prop-
erty, provided that the injury was committed in lgary and the in-
jured person was in Hungary at that time;

* aright to in rem to real property in Hungary tadbreign country (for-
eign government agency) owns or would like to aequi

» is the membership, share or interest of a foremmtry (foreign gov-
ernment agency) in a domestic-registered legatyeati de facto cor-
poration, or any right or obligation that derivasriefrom;

» the registration, extension or termination of irtdas property rights
in Hungary when the authorized is a foreign coul(toyeign govern-
ment agency).

3. Rules of declining jurisdiction or to stay the poceeding in cases when
the defendant is domiciled in an EU State and theyfisdiction is based
on the uniform rules of the Brussels | regulationn favor of a non-EU
court

a. Choice of court clause referring to the couraafon-EU state

When it comes to the use othoice-of-court clausdesignating the court of a
non-EU State, we can state that according to teedentence of subsection (4)
of 62/F of the IPL-Decree-Law the particular cotinbsen by the parties shall
have exclusive jurisdiction. In our interpretatithtis provision shall apply in-
dependently from the fact whether the court chéas@ncourt of a non-EU state
or EU state.
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b. Parallel proceeding seized by a non-EU statettou

As far as parallel proceedings are concerned acgpid Section 65 of the

IPL-Decree-Law, if proceedings arising from the sdarctual basis and for the
same rights are in progress between the partiesebafforeign court in which

the ruling can be recognized as valid and readyet@xecuted in Hungary in
accordance with the Law-Decree, the Hungarian amartterminate the pro-

ceedings instituted before it subsequently ordhall reject the statement of
plaint without issuing summons.

This means that if the proceeding is already orgydime court may terminate
it, legal scholars regard it as a must for the ot terminate the proceeding.
If the proceeding is not ongoing yet, pursuanh®above-mentioned provision
of the IPL Law-Decree, in accordance with the malaules of CCP (Section
130), the court shall reject the statement withiesiling summons.

c) Cases where there is an “exclusive jurisdiction’a non-EU State

Exclusive jurisdiction of foreign courts is not egpsly regulated by Hungarian
law, however, in our understanding it is only a gtimn of recognition in the
other stat¥. Hungarian courts have no obligation to reject stetement of
plaintiff on the basis of exclusive jurisdictionannon-EU state. Nonetheless, if
there is a bilateral treaty or reciprocity betwétmgary and the other state, the
Hungarian court shall decline jurisdiction.

F) APPLICABLE NATIONAL RULES PURSUANT TO ARTICLE 14
OF THE NEW BRUSSELS Il REGULATION

Under article 14 of the new Brussels |l Regulatiém 2201/2003 on Jurisdic-
tion and the Recognition and Enforcement of JuddgshanMatrimonial Mat-
ters and the Matters of Parental Responsibilityg‘Brussels His regulation”),
relating to the “residual jurisdiction” in matteo$ parental responsibilityit is
provided that “(w)here no court of a Member Stade jurisdiction pursuant to
Articles 8 to 13, jurisdiction shall be determinedeach Member State, by the
laws of that State”. The relevant grounds for gigson that can be used in
Hungary are the following:

4 FErReNcMADL and LajosVEKAs: The Law of Conflicts and Foreign Trad&kadémiai Kiado,
Budapest, 1998, p. 473.
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According to Section 59 (1) of the IPL-Decree-l"awa Hungarian court or
some other Hungarian authority shall have jurisolicin proceedings pertain-
ing to parental supervision (i.e. a part of parentéaponsibility®) when the
child’s parents are separated if the domicile sidence of the child is in Hun-
gary. According to officers of the Ministry of Jicgf"’, this provision shall not
apply to the termination or reinstatement of pakstpervision of a child,
only to lawsuits for custody or change of custody & out-of-court proceed-
ings related to unsettled questions of the paresuaérvision of separated par-
ents.

According to Section 62/B of the IPL-Decree-LawHangarian court shall
have jurisdiction in any and all cases that con¢benpersonal status of Hun-
garian citizens. This jurisdiction is exclusive|ess the case is filed in a for-
eign country for the termination or reinstatemehparental supervision of a
child who is a Hungarian citizen and if the donsailf both the child and the
parent whose right of supervision is contemplagthithe country where the
proceeding court is located [subsection 62/B (d)hef Decree]. According to
officers of the Ministry of Justiéd these sections are not in complete accor-
dance with Brussels lla regulation, since the rayoh provides for jurisdiction
on the basis of the domicile of the child, but Hiengarian law is rather based
on the citizenship. The exceptions from the citstép-based rules are too nar-
row, e.g. the parent whose right of supervisioooscerned shall be domiciled
in the same state as the child.

The contradiction between section 59 (1) and 62/&e IPL-Decree-Law can
be solved because section 59 (1) provides a pljugiisdiction if the child has

residence or domicile in Hungary, section 62/Bdidtes an exclusive jurisdic-
tion with parallel exception, that in cases of dccbf Hungarian nationality the
Hungarian courts always have jurisdiction with &xeeption if both the parent

4 gection 59 (1) of the Decree: A Hungarian cous@me other Hungarian authority shall have
jurisdiction in child custody cases and proceedipgigaining to visitation rights and parental
supervision when the child's parents are separhthd domicile or residence of the child is
in Hungary.

4 According to Article 2 point 7 of Brussels Il regtibn (2201/2003), the ternpérental re-
sponsibility shall mean all rights and duties relating to gegson or the property of a child
which are given to a natural or legal person bygjudnt, by operation of law or by an agree-
ment having legal effect. The term shall includghts of custody and rights of access.
According to Subsection (2) of Section 71 of A¢tdf 1952 on Marriage, Family and Cus-
tody, the term parental supervisiohshall mean all rights and duties relating to thistody,
upbringing, administration of the fortune and tagdl representation of the child (minor) and
the right to appoint a guardian and exclude somé&amne being a guardian of the minor.

47 BrAVACz-Szocs Litigation without borders (n. 13.) pp. 86-87.

48 Cited by KENGYEL—HARSAGI: European Procedural Law (n. 9.) pp. 553-554.
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whose right of supervision is contemplated andcthél has foreign domicile

or residence. In this case the state might hawejaisdiction where the domi-

cile and residence of the parties is located. Qimion is that in this case par-
ent and child must have a domicile or residendbeérsame state.

Articles 5 to 14 of the Hague Convention on Judgdn, Applicable Law,
Recognition, Enforcement and Co-operation in reispédarental Responsi-
bility and Measures for the Protection of Childmgovide for the jurisdictional
rules in such matters. Among many states, Hungangg this Convention and
promulgated it with Act CXL of 2005. Since many ABb States joined this
Convention, the jurisdictional provisions refethese non-EU States as well.

Annexes

Annex 1- List of Bilateral Agreements on Judicial Assistamomtaining Ju-
risdictional Rules

Annex 2 — List of reported cases referred to in gaper
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Annex 1

BILATERAL AGREEMENTS ON JUDICIAL ASSISTANCE CONTAINING
JURISDICTIONAL RULES

Country:

Promulgated by:

Signed

Jurisdiction clause

Albania
(on civil, family law
and criminal matters

Law Decree
no. 25. of 1960

12 January 1960

Articles 25 (1), 29, 31,
33,40 (2), 41

Bulgaria
(on civil, family law
and criminal matters

Law Decree
no. 6. of 1967

16 May 1966

Articles 17 (1), 20, 21
(3),22 (4), 23 (2), 24
(4), 29, 29/A (4), 33
(1),34, 38 (3), 48 (1), 52
(d), 61/A, 83/A

Czech Republic
and Slovakia
(on civil, family law
and criminal matters

Act. LXI.
of 1991

28 March 1989

Articles 22, 25 (2), 27
(3),28(3),29(3), 30
(4),31(2),32(4),33
(4), 37 (2), 38 (3), 39
(3),44, 50 (5), 61 (1)

Yugoslavia, Bosnia,
Croatia, Macedonia,
Slovenia (on mutual
judicial assistance)

Law Decree
no. 1. of 1969

7 March 1968

Articles 28 (3), 30 (1),

(3), 33, 35 (b), 36 (3),

37 (1), 39 (2), 39/A (3),
44,45, 48

Korean Republic (on
civil, family law and
criminal matters)

Law Decree
no. 12. of 1971

5 October 1970

Articles 25 (1), 29 (1),
31,39 (2), 40

Cuba (on civil,

family law and
criminal matters)

no. 11. of 1969

. Law Decree 4 Articles 29, 30, 31,
ff_;lm_lly law and no. 4. of 1984 27 November 1982 32(4), 33 (4), 39
criminal matters)
Poland Law Decree Articles 30, 32, 33, 35,
(on civil, family law no. 5. of 1960 6 March 1959 35/A, 36 (4), 45, 45/A,
and criminal matters T 45/B, 50
Mongolia (on civil, Law Decree Articles 25, 29 (1), 31,

22 November 1968

39 (2), 40

Rumania
(on civil, family law
and criminal matters

Law Decree
no. 19. of 1959

7 October 1958

Articles 24, 25 (3), 28
(1), 29 (1), 33 (4), 39,
47 (1)

Soviet union
(Byelorussia, Russia
(on civil, family law
and criminal matters

Law Decree
no. 38. of 1958

15 July 1958

Articles 25, 26, 29, 31,
40

Vietham
(on civil, family law
and criminal matters

Law Decree
no. 8. of 1986

18 January 1985

Articles 29, 30, 32
(5).(6), 33, 34 (3), 37,
41 (4), 46




RESIDUAL JURISDICTION IN CIVIL... 253

Annex 2

Reported Cases referred to in this paper:
EBH 2004.1047

EBH 2003.255

EBH 2002.650

BH 2003.255

BH 2001.442

BH 2001.418

BH 1999.169

BH 1998.248

(Where “BH” is the abbreviation of “Birésagi Hataedok”, a reporter of the
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SUMMARY

Residual Jurisdiction in Civil and Commercial Dispues in
Connection with Article 4 of Brussels | Regulationn Hungary

ZOLTAN CSEHI

Article 4 of Council Regulation (EC) No 44/2001 of 22 Decemb@®@ on
jurisdiction and the recognition and enforcementjuafgments in civil and
commercial matters plays an outstanding role iraghgroximation of the inter-
national rules of procedural law of the EuropeanodnThe treatise offers an
overview of the recent history of Hungary’s inteioaal procedural law prac-
tice up until Regulation 44/2001 came into efféaticle 4 (1) of the Regula-
tion stipulates: “if the defendant is not domicileda Member State, the juris-
diction of the courts of each Member State shabjexct to Articles 22 and 23,
be determined by the law of that Member State.”detgorefer to such cases as
exorbitant jurisdiction. Exorbitant jurisdiction @emines under which circum-
stances may the state take action in civil and ceroial cases when the de-
fendant has no domicile in the state concerned.
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The essay outlines relevant provisions of the HrageDecree-Law No. 13 of
1979 (which has been amended several times) onHhavgary regulates its
practice in international procedural law in thddief civil and commercial law
when the Hungarian state has exorbitant jurisdictiturisdiction is classified
under the following headings: general, speciallusitee and precluded. The
essay calls attention also to some relevant thdessh known provisions that
can be found in criminal procedural law, rules tedlato the confiscation of
property and in some other rules of law.

The essay discusses some special rules that ceanployees, entrepreneurs,
consumers and to insurance cases, as well as whsgs Hungarian courts
have exclusive jurisdiction. As for this latter eaghe main issues mentioned
arein remrights, protection of the possession, and lawgeitated to securi-
ties, registered rights, such as trademark, degigrpatents.

In case of precluded jurisdiction the Hungarianrtmay not take action. The
author discusses here tfeeum non conveniensiles of Hungarian courts. In
such situations the question whether or not a Husmgaourt has jurisdiction

over a case is decided after considering to whigtnéxs a foreign case related
to Hungary.

RESUMEE

Restliche (nationale) Zustandigkeitsnormen in Zivi
und Handelssachen in Verbindung mit Art. 4
der Brussel | Verordnung

ZOLTAN CSEHI

In der Harmonisierung der internationalen verfahrechtlichen Regeln der
Européaischen Gemeinschaft nimmt die Verordnung (B€6)44/2001 des Ra-
tes vom 22. Dezember 2000 uber die gerichtliche&hagkeit und die Aner-
kennung und Vollstreckung von Entscheidungen iril Ziund Handelssachen
eine herausragende Position ein. Die Studie gigrekurzen Uberblick tiber
die neuere Geschichte des ungarischen internagiordvilprozessrechts bis
zum Inkrafttreten der Verordnung 44/2001. Die Vdmmg verfligt unter Arti-
kel 4 Absatz 1 dermalRen, dass falls der BeklagtekeWohnsitz/Firmensitz
im Hoheitsgebiet eines Mitgliedstaates hat, soifest sich vorbehaltlich der
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Artikel 22 und 23 die Zustandigkeit der Gerichtees jeden Mitgliedstaats
nach dessen eigenen Gesetzen. Diese Félle nennesxavbitante Sachver-
halte, d.h. in welchen Angelegenheiten darf deatSsalche Zivil- und Han-
delssachen verfahren, in denen der Beklagte UheekeNohnsitz oder Fir-
mensitz in einem Mitgliedstaat verfugt.

Die Studie gibt einen Uberblick liber die einschiggi Regeln des mehrfach
modifizierten IPR-Kodex, die gesetzkraftige Verardg Nr. 13 vom 1979, die
exorbitanten Vorschriften der Vertrage, Deliktee@rundlage der Systemati-
sierung stellen die so genannten allgemeinen, alpezi ausschlie3lichen und
ausgeschlossenen Zustandigkeiten dar. Uber dinaesiveist die Arbeit auch
auf verborgene Regeln hin, die im Strafverfahrestsrein der Beschlagnah-
mung und in sonstigen Rechtsvorschriften zu finslad.

Die Analyse kommt auch auf die spezielle Regelungmrechen, die die Ar-
beitnehmer, Kaufleute, Verbraucher und die Versichg betreffen, sowie auf
diejenigen Angelegenheiten, in denen die ungarisc@erichte eine aus-
schlie3liche Zustandigkeit haben. In diesem legrtdfreis muss man in erster
Linie an diein rem Rechte, den Schutz des Besitzes, sowie die Pezess
Zusammenhang mit Wertpapieren und registrierten dtariellen Rechten —
wie Schutzmarken, Designmuster und Patente — denken

Im Kreis der ausgeschlossenen Zustandigkeit didferungarischen Gerichte
in der gegebenen Sache nicht verfahren. Hierzu zi#hl Verfasser auch die
eigentimliche ,forum non conveniens” Regel des dsghen Richterrechts,
der im Falle eines auslandischen Tatbestandes wb&ddigkeit der ungari-
schen Gerichte an eine Verbindung mit Ungarn ankniip
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