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[. Unity and diversity in higher education

1. The tradition of universities

Education and higher education are inseparablytegtlto culture and to the
transmission of knowledge and cultural valliésd/e may rightly claim that

universities were the pillars of cultural unity Btirope from early medieval
times, supporting Christianity and expressing gmti and intellectual com-

munion. Instruction was based on the same curmcwdll over Europe. The

studies of the seven craftseptem artes liberalgor the teaching of Roman
law or canonical law can serve as examples. Thizmon European heritage is
embodied by the splendid university libraries, wll-protected autonomy of
universities and the century old traditions andlsgi® of these institutions.

2. Locality and national influence

Nevertheless, it is certain that the above mentondtural harmony behind
the network of medieval universities has nevertted rigid unity. The richness
and variety of cultures were present as well. Taitire example of legal stud-
ies, it is worth to emphasize that the legal celtof medieval Europe was

It is worth to cite the first sentences of the loskConvention of the Council of Europe on the
relationship of higher education and culture. ,Gnogs of the fact that the right to education
is a human right, and that higher education, wisdnstrumental in the pursuit and advance-
ment of knowledge, constitutes an exceptionallif daltural and scientific asset for both in-
dividuals and society” Convention on the RecognitidrQualifications concerning Higher
Education in the European Region. Lisbon, 11. NM974 ETS no. 165. Source:
http://conventions.coe.int. 25. 05. 2006.
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comprehensive and multi-layered. Besides Roman ltm&l and municipal
laws or the rules of customary law were widely &aphs welf.

The local or national traits left their marks o ihstitutional structure of uni-
versities as well, since the students, coming fdifferent countries, formed
national groups, so-called ,nations” in order tganize their life, to protect
their interests and to nurture their traditions.

From the sixteenth century A.D. universities haavatal role in shaping mod-
ern states and in forming national identity andwel This contribution was
especially important in Flanders, in Finland, ie tBaltic States or in Central
Europe® Parallel to this development the states have dpeel their own pol-
icy on higher education, determining the stratemials and institutional struc-
tures and the available financial resources. Howstie basic function of uni-
versities has remained the same: transmission @i/ledge to the future gen-
erations on the highest level, while instructiors th@en inseparable from sci-
entific research.

From the mid twentieth century a new player hasrgawinfluencing higher
education on our continent — the European Commuwiitty its mushrooming
competences. So it is reasonable to scrutinizentpact of European integra-
tion on universities. Whether subsidiarity or suyat#gonality is the determining
factor in this relationship? How does European dgpproaches the problem of
unity and diversity in this field?

II. Treaty of Rome

1. Modest competences

The chapter of the Treaty of Rofmen education, and especially its Art. 149,
offer modest competences for the European Communiity Community shall
contribute to the development of quality educatigrencouraging cooperation
between Member States and, if necessary, by supganhd supplementing
their action, while fully respecting the responiéipiof the Member States for

2 Brauneder, W.Européisches Privatrecht: historische Wirklichlaer zeitbedingter Wunsch

an die Geschichte? Saggi, Conferenze e Semina€@3tro di studi e richerche di diritto
comparato e straniero, Roma, 1997, p. 22.

de Ridder-Symoens, Hlhe intellectual heritage of ancient universitiesEurope. In:Sanz,
N. — Bergan, S(eds.): The heritage of European universities. Cibwi Europe Publishing,
Strasbourg, 2002, pp. 77-91, especially p. 80.

4 Lonbay, J. Reflections on Education and Culture on EC LawCtaufurd Smith, R.Culture
and European Union Law. Oxford University Pressfoik 2004, p. 247.

Treaty establishing the European Community (signeBome 25 March 1957) as amended
by subsequent treaties.
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the content of teaching and the organisation ofcatibn systems and their
cultural and linguistic diversity. Community actishall be aimed at:

— developing the European dimension in educatiortjqudarly through
the teaching and dissemination of the languagéseoflember States,

— encouraging mobility of students and teachers, fgbkng inter alia,
the academic recognition of diplomas and periodstudy,

— promoting cooperation between educational estahksits,

— developing exchanges of information and experi@mcissues common
to the education systems of the Member States,

— supporting the development of youth exchanges drekchanges of
socioeducational instructors,

— supporting the development of distance education.

According to Art. 149 the Community and the MemBgaites shall foster co-
operation with third countries and the competetdrimational organisations in
the field of education, in particular the Council Burope. The Council of
Ministers shall adopt incentive measures, excluding harmonisation of the
laws and regulations of the Member States or adting qualified majority on
a proposal from the Commission, shall adopt reconutagons.

2. Unanimity in decision-making

Art. 47 (2) of the Treaty contains a further linibe according to which the

Council of Ministers acts unanimously when it desicn directives, the im-

plementation of which involves in at least one Mem8tate amendment of the
existing principles laid down by law governing thesfessions with respect to
training and conditions of access for natural pesso

At first sight the list of limited competences andentive measures as well as
the exclusion of approximation of laws and guarainig a veto right for any
Member State as a result of unanimity voting solikel a text-book example
on subsidiarity’.

[ll. Actual impact of the European Community

1. Factors of influence

The practical impact of the Community is signifidgrstronger than the previ-
ous analysis of the norms of the Treaty of Romécatds. This is due to sev-
eral factors: i) the grants and programmes of thfiean Community, ii) the
obvious interference between the goals of the Gboh&urope and the Euro-

5 Lonbay, J op. cit, p. 244.
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pean Community, iii) the rules of Community law thie mutual recognition of
diplomas awarded in higher education and iv) theedaw of the European
Court of Justice protecting the internal market #mal fundamental economic
freedoms, the so-calle@rundfreiheitenkontrolle” as it is often described in
German legal literature.

2. European grants and programmes

These incentive measures include the Erasmus pnoged supporting the

mobility of students and inter-university networks, the highly successful
Jean Monnetnitiative® — offering grants for European studies and reseirc

the field of law, economics, political sciences dstory. While the TEMPUS

Il programme — overreaching the borders of the-Ebffers assistance for the
restructuring of higher education institutions e tBalkan and in Eastern
Europe’

We have to add to this the support of saahgenerisEuropean institutions in
the field of higher educatidhlike the College of Europe Brugge'* the Euro-
pean University Institute ifiesole! the European Institute of Public Admini-

At present the Erasmus Mundus programme is @feeetith the aim of supporting quality
education and cooperation with third countries. Beeision No 2317/2003/EC of the Euro-
pean Parliament and of the Council of 5 DecembeB28fablishing a programme for the en-
hancement of quality in higher education and thenmtion of intercultural understanding
through cooperation with third countries (Erasmusnilus) (2004 to 2008), furthermore
1999/311/EC: Council Decision of 29 April 1999 adaoptthe third phase of the trans-Euro-
pean cooperation scheme for higher education (Tenjhu(2000-2006) OJ L 120, 08. 05.
1999, pp. 30-36.
The financing of the Jean Monnet Program wasigoefl by the European Parliament in
2004: Decision 791/2004/EC of the European Parliaraed of the Council of 21 April 2004
establishing a Community action programme to prorboigies active at European level and
support specific activities in the field of educatiand training. OJ L 138, 30. 04. 2004. Since
2007 the call for proposals for the Jean MonnegRimme has been integrated in the general
call under the Lifelong Learning Programme.
® 2002/601/EC: Council Decision of 27 June 2002 afitenDecision 1999/311/EC adopting
the third phase of the trans-European cooperatiberse for higher education (Tempus 1lI)
(2000 to 2006) OJ L 195, 24. 07. 2002, pp. 34-37.
10" Decision 791/2004/EC of the European Parliamedtadrihe Council of 21 April 2004 estab-
lishing a Community action programme to promote bsdictive at European level and sup-
port specific activities in the field of educatiand training. OJ L 138, 30. 04. 2004.
College of Europe (The second campus of thistiti&in has been established in Natolin,
Poland)
European University Institute. See: Conventiotirsgtup a European University Institute OJ
C 29, 9. 2. 1976, pp. 1-10. One of the basic gdatkeestablishment of the Institute was to
offer alternative to the PhD programmes of the ilegd\merican universities. Seke Witte,
B.: Cultural Linkages. InWallace, W. The Dynamics of European Integration. The Royal In
stitute of International Affairs, London, Pinter#ighers, London, New York, 1990, pp.192-
210, especially p. 197.

11
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stration inMaastricht or the European Law Academy Trrier. Moreover, a
comprehensive information system — the so-calladydice system — was set
up on education and higher education within thenéwaork of theSocrates
programme?

The above mentioned programmes remain within @@démwork of Art. 149 of
the Treaty of Rome. However, they have a signifigafluence thanks to the
financial resources mobilised by them which arepkmg in an area of social
activity where shortage of capital is charactesi$ti

3. Communications of the European Commission

Seemingly the European Union does not have anndik&cing policy on
higher education, which is certainly true if we ytdke into account the rules
of the Treaty of Rome and the obligatory sourceEwfpean law. But if we
extend our analysis to the soft law documents.eitomes obvious that the
European Commission has comprehensive and welt«dtdrl ideas on the
future role of universities in Europe. The commaiticn of the European
Commission published in 2003 on , The role of unsitées in the Europe of
knowledge” can serve as a good example for thedtiom of this strateg}’
Another communication which was published in 200f®lar the expressive
title: ,Mobilising the brainpower of Europe: enatyi universities to make their
full contribution to the Lisbon Strategy’is an other good precedent for this
strategic thinking. The authors of these paperaving in their mind the grad-
ual establishment of a European higher educatiea grdeal with such issues
like under-funding of European universities or eirgy autonomy and man-
agement efficiency in academic affairs. The Comioisssupports the in-
volvement of private capital as an additional ficiahresource for universities,
the establishment of young technological (,spiroffompanies by universi-
ties and consolidating the excellence of Europerveusities.

Although the above mentioned Communications arebimating formally, nev-
ertheless they make clear the preferences of tmen@gsion which will inevi-
tably influence the allocation of grants in thislfi. Moreover, according to the
experience of the past decades, the soft law datismaf Community law
sooner or later become binding legal norms.

See www.eurydice.org

In 2004 the Commission published a Communicatiorit®planned programmes: Commu-
nication from the Commission — The new generatiorwarimunity education and training
programmes after 2006. COM/2004/0156 final.

Brussels, 05. 02. 2003, COM(2003) 58 final.

Brussels, 20. 04. 2005, COM (2005) 152 final.
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Actually, there are even more soft law sources ihsuasive effect, for ex-
ample the Commission recommendation of 11 Marchb28® the European
Charter for Researchers and on a Code of ConduthéoRecruitment of Re-
searcher$’ This recommendation which has the aim to conteiltatthe estab-
lishment of a European Research Area, deals with gssential issues like
research freedom and professional responsibility attitude, career develop-
ment and the value of mobility.

4. Interference between the goals of the Councitwbpe and the European
Community

Under the aegis of the Council of Europe seminaudtents were elaborated,
like the Magna Charta of Universtfyor the Bologna Declaration on the Euro-
pean Higher Education Aréd.The Bologna Declaration and the following
documents set up essentially four basic gdaamely ensuring that degrees
are easily readable and comparable, restructunimgdean higher education to
guarantee that it is in two phases: an undergradphase is followed by a
postgraduate phase. Plus the documents encoumageettit accumulation and
transfer system (ECTS) and support quality asserpnocesses.As it is often
emphasized by experts, the changes were very tfestieforms were intro-
duced in a top-down method, often without oppotiufior debate amongst
those affected.

The reciprocity between the activities of the Ewap Union and the Council
of Europe in the field of higher education is olugoAt this point it is worth

returning to the already mentioned Communicatidnée® European Commis-
sion which incorporate into Community law the goalgshe Bologna process
declaring amongst others that “diversity demandsamisation at European
level” and emphasizing the need for sufficient catiiplity between the dif-

ferent national regulations in order to avoid biegaonfusiorf?

17 2005/251/EC, OJ L 75, 22.3. 2005, pp. 67-77.

18 The Magna Charta of University, Bologna, 18 SepeEmi988. source: http://www.coe.int
21. 03. 2005.

Joint Declaration of the European Ministers ofi€ation Convened in Bologna on 19th of
June 1999. Source: http://www.coe.int 21. 03. 2085predecessor was the Sorbonne Joint
Declaration: Joint Declaration on harmonisationtted architecture of the European higher
education system by the four Ministers in chargeFi@ance, Germany, Italy and the United
Kingdom. Paris the Sorbonne, May 25, 1998. Theirement for two phases in higher edu-
cation and for the mutual recognition of diplomasdd on such a system has been already
drawn up in this document. ,A system, in which tmain cycles, undergraduate and gradu-
ate, should be recognized for international congpariand equivalence, seems to emerge”
source: http://www.coe.int 21. 03. 2005.

Lonbay, J. op. cit. p. 252.

European Network for Quality Assurance (ENQA).

Lonbay, J.op.cit. p. 253.

= Brussels, 20. 4. 2005, COM (2005) 152 final, p. 7.
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Moreover, the Bologna process itself seems toibestthe fast track. In 2005
the ministers responsible for education met in Bergnd discussed the Report
on Standards and Guidelines for Quality Assuramcéhé European Higher
Education Ared’ The preparation of this document was supportecthay
European Commission which all goes to show thatetisea close co-operation
between the European organisations. A Report oraméwork for Qualifica-
tions of the European Higher Education Area wasfally studied in Bergen
as well”® These sweeping changes are driven by several: gmatpleting the
internal market in the field of education, conttibg to a knowledge-based
economy in Europe and coping with the increasirapall pressuré As a re-
cent article in Newsweek magazine bluntly explaif&dirope’s schools must
abandon old traditions to unify the system... witihwhich its eccentric schools
can not compete’”

5. The impact of the jurisprudence of the Europ€anrt of Justice

The first major judgements of the European Couldustice which had an in-
fluence on higher education were passed some tweaiss ago, applying the
prohibition of discrimination based on nationalignd banning the collection
of additional or extra tuition-fees from nationafsother Member States of the
European UnioR® These judgements were based on a broad inteipretaft
the Treaty of Rome since at that time only vocationaining was clearly
within the scope of Community laf¥.Since this early case law of the Euro-
pean Court of Justice is well-known in legal litere, it is sufficient to con-
centrate on the latest development.

In the case€Commission v. Belgiuththe ECJ established that holders of secon-
dary education diplomas awarded in other MembeeStshould gain access to
higher education organised by the French CommuofitiBelgium under the

2 standards and Guidelines for Quality Assurancéh European Higher Education Area.

European Association for Quality Assurance in HighEducation, 2005. Source:

http://www.bologna-bergen2005, 04. 05. 2005.

A Framework for Qualifications of the Europeargh#r Education Area. Bologna Working

Group on Qualifications Frameworks 2005. Sourcta:#evww.bologna-bergen2005, 04. 05.

2005.

At present the United States is a clear worldldean higher education. Furthermore, one

must not neglect the fact that China and India intiege sums into building and improving

their universities. Se¥encat, E. E.The race is on. Newsweek, August 20-27, 2007 40p.

44,

27 spring, S U of Europe? Newsweek, August 20-27, 2007, p. 51

2 For example case 293/8ancoise Gravier v. City of Lieg&ECR (1985) pp. 593-615.

2 steyger, E National Traditions and European Community LaDartmouth, Aldershot,
Brookfield USA, Singapore, Sydney, 1997, p. 86.

%0 Case C-65/03, ECR (2004) p. 1-6427.
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same conditions as holders of diplomas awardedeigiBn. The judgement
emphasized that it was clear from the Court's &asethat the principle of
equal treatment, and the prohibition on any diser@tion on grounds of na-
tionality prohibits not only overt discriminationy reason of nationality but
also all covert forms of discrimination which, thetapplication of other crite-
ria of differentiation, lead in fact to the sameuk. So, the Kingdom of Bel-
gium has failed to fulfil its obligations under A2, read in conjunction with
Art. 149 and 150 of the Treaty of Rome. A specédttire of the decision is
that it was partly based on the above describegtehan education of the
Treaty of Rome which created only weak competefarethe Community.

The judgement delivered @ommission v. Austrfawas a logical sequence of
the former jurisprudence of the Court and undoupteaised the greatest at-
tention up till now. The case was brought to thail€because the Austrian
legislation provided that students who had obtaiteir secondary education
diploma in a Member State other than the Repulllikustria and who wished

to pursue their higher or university studies inieg area of Austrian educa-
tion, must not only produce that diploma, but atagst prove that they fulfilled

the conditions of access to higher or universidsts in the State where they
had obtained their diploma, such as, in particidaccess in an entrance ex-
amination or obtaining a sufficient grade to bduded in thenumerus clausus

The Court declared that a legislation accordingvlich a Member State ad-
mitted citizens of other Member States to its ursities only if they fulfilled
prior the admission criteria in their own countrasvnot compatible with
Community law. Such a rule amounted to discrimorathased on nationality.
The judges rejected the Austrian argument accorgtinghich the aim of the
national rule was to safeguard the unity and firerequilibrium of Austrian
higher education limiting the tide of foreign, mgsGerman applicants. The
Court observed that the possibility for a studeoifthe European Union, who
obtained his secondary education diploma in a MerSbate other than Aus-
tria, to gain access to Austrian higher or unitgreducation under the same
conditions as holders of diplomas awarded in Aastonstituted the very es-
sence of the principle of freedom of movement tadsents guaranteed by the
Treaty of Rome.

The position of students was affected by the judgenmendered in thBidar
casé’, although from a different angle. In this judgmére ECJ considered the
law of the United Kingdom, according to which tHagibility for preferential
student loans provided at reduced interest ratas,aonditional upon the ,set-

31 Case C-147/03, ECR (2005) p. 1-5969.
32 Case C-209/03The Queen (on the application of Dany Bidar) v. damm Borough of Ealing
and Secretary of State for Education and SKi#IGR (2005) p. 1-2119.
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tled” status of a student, supposing three yeag lestablishment in the UK
before starting the university. The imposition atks rigid conditions was de-
clared incompatible with EC law. The fundamentdi¢h@s approach had been
elaborated in thé&rzelczyR® case, where the Court formulated the principle
according to which Member States of the EU shouldeutake a certain level
of financial solidarity in order to contribute the subsistence of students
coming from other Member States.

Moreover, in an Italian case call&thlentina Neri and European School of
Economic¥ which was judged in 2003, the Court established #m admin-
istrative practice was incompatible with Communiayv if it prohibited the
recognition of diplomas which were given to Italiaitizens by universities in
other Member States, although the diplomas weredbas courses attended in
Italy. In order to understand the decision an oieenof the facts of the case is
necessary. Ms. Neri was admitted to the UniversityNottingham Trent in
England. However, another institution, the Europ&ammool of Economics,
acting as an agent of Nottingham University, orgadicourses in Italy. So,
Ms. Neri applied for these courses paying the feavell. Later she was in-
formed by ltalian authorities, that in this caseyttwould not recognise her
diploma. Ms. Neri wanted to get back her moneygdghe European School of
Economics which claim raised the need of the imeggtion of Community
law.

The Italian Government wished to justify that riesion referring to the policy

of ensuring high standards of university educatibmaintained that the Italian
legal order did not accept agreements such asn@ebissue in the main pro-
ceedings on university education. It emphasizetig¢dacation was a matter of
public interest, expressing the cultural and histdrvalues of the State. How-
ever, this argument was rejected. The decisioh@Buropean Court of Justice
contributed significantly to the free movement ofuwersities within the Euro-

pean Union. It has paved the way towards an ineteasmpetition amongst
universities. The universities obviously have dife chances in this competi-
tion. These chances are obviously determined hy ttaglitions and heritage,

the language of the education or by the qualitietheir teaching staff. But

there are very substantial differences in the btagesupport and financial

resources of European universities as well. Soctmpetition amongst uni-

versities in the European higher education spacdeaasily distorted.

33 Case C-184/99Rudy Grzelczyk v. Centre public d'aide sociale dtighies-Louvain-la-
Neuve ECR (2001) p. 1-6193.
3 Case C-153/02, ECR (2003) p. I-13555.
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We witness the birth of a new form of higher edigratvhich is called “trans-
national” in literature, because the students atiad in a different country
than that of the seat of the university awardingirtlliplomas. “Sit locally,
study globally®as the new proverb indicates. This new way of higitkica-
tion may appear in different forms from branch @nsities till distance learn-
ing. The rapid development of transnational formdeémonstrated by the fact,
that according to some statistics 74 % of coureesigher education are of-
fered by foreign, mainly English, universities ime®ce. This situation can be
partly explained by the fact, that only 15 % of #pplicants were admitted to
Greek universities. This “bottleneck” was widengdtbe cross-border educa-
tional services® Actually the decision rendered in theri case was not with-
out precedents since the European Court of Juativest two decades ago
declared in an other Greek case that by prohibitisigpnals of other Member
States from setting uffrontistiria” (coaching establishments) and private
music and dancing schools, and from giving privassons at home, the Hel-
lenic Republic has failed to fulfil its obligationsder the articles on the right
of establishment and free movement of serviceb@fTreaty of Romé’

The obvious consequences of the cited judgementeeofCourt are the free
movement of students within the European Union, wigerous competition
and rivalry amongst universities and probably eaesertain harmonisation of
the curricula of the universities in the differeoiuntries. Continental European
universities might follow the international trena offering entire degrees in
English® Parallel to these changes such organisations setreip like the
European University Association (EUANd several professional bodies estab-
lished themselves on a European level as wellirlgtance in the case of law-
yers theCouncil of Bars and Law Societies of the Europeaiot) (CCBE)and
the European Bars Federation (FBE)ere set up. The European framework of
legal education is evaluated by a separate pegbtli¥he professional bodies
active at European level are expressly supportethéyEuropean Community
provided that their members are recruited froneast 12 Member Statés.

%5 Vencat, E. E.The race is on. Newsweek, August 20-27, 2004 3p.

% Lonbay, . op. cit, pp. 258-259.

37 Case C-147/86;ommission v. Hellenic RepuhliECR (1988) p.1637.

% The English only undergraduate programmes aree rand more popular at Asia’s universi-

ties. Sed/encat, E. E.op. cit, p. 43.

European Journal of Legal Education

40 Decision 791/2004/EC of the European Parliamedtadrihe Council of 21 April 2004 estab-
lishing a Community action programme to promote bsdictive at European level and sup-
port specific activities in the field of educatiand training. OJ L 138, 30. 04. 2004.

39
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6. Directives on mutual recognition of diplomas

Besides the jurisprudence of the European Coudusfice, we have to take
into account the impact of the directives on muteabgnition of diplomas. In
addition to the sectoral directives applicablegspect of nurses, doctors, mid-
wifes, dentists, pharmacists and architects whiehewpassed several decades
ago, the Council Directive 89/48/EC is especiathportant'* This horizontal
directive applies to any Member State national imigho pursue a regulated
profession as an employed or self-employed persam host Member State,
unless the profession is covered by the above orwedi specific sectoral di-
rectives. The scope of the directive covers evapjotha awarded in higher
education which requires a post-secondary trainingt least three years’ du-
ration. The basic principle of the directive is@ugtic recognition. Exception-
ally the host state may require an adaptation gericaptitude test as a precon-
dition of the recognition of the diploma if its cpetent authority can prove
that there are essential differences in the substaf the curricula in the
Member State of origin and in the host state. Whieeeapplicant's education
and training are at least one year shorter thasethequired by the host state,
thenAi;t may demand the applicant to produce evieaigrofessional experi-
ence.

Directive 2001/19/EC amends the former directivegh® recognition of pro-
fessional qualification® According to this amendment the applicant must
have a right of appeal under national law if hiplegtion is rejected or if a
decision is not reached within a stipulated periddémber States are to state
their reasons for such decisions taken regardirgrékaognition of diplomas,
certificates and other evidence of formal qualiiimas. Moreover, the Direc-
tive not only deals with the recognition of diplosnaince it contains rules on
the recognition of the proofs of financial standimgon insurance against the
financial risks arising from professional liability

41 Council Directive 89/48/EEC of 21 December 1988 aemeral system for the recognition of
higher-education diplomas awarded on completitibprofessional education and training of
at least three years duration. OJ L 019, 24. 0B1%Be Commission submitted a draft on the
re-regulation of mutual recognition in 2002: Pragdder a Directive of the European Parlia-
ment and of the Council on the recognition of prsif@sal qualifications. COM (2002) 119
final, 7 March 2002.

42 Barnard, C.: The Substantive Law of the EU. The Four Freeddindord University Press,
2004, pp. 300-305. On the implementation of Direc89/48/EC se8chneider, H.The Free
Movement of Lawyers in Europe. In: Faure, M. — Smit — Schneider, H. (eds.): Towards a
European lus Commune in Legal Education and Resedntérsentia, Antwerpen, Gronin-
gen, 2002, pp. 15-38, especially pp. 29-30.

43 Directive 2001/19/EC of the European Parliament ahthe Council of 14 May 2001. OJ L
206, 31.7.2001.
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Even if the directives on the recognition of dipksncan not be applied, the
European Court of Justice requires the authoriifabe host Member State to
consider, in the case of diplomas awarded in andfteamber State, the extent
to which the knowledge and qualifications certifteadthe diploma awarded to
the person concerned correspond to the knowleddeyaalifications required
under the legislation of the host Member State. Wlhieey correspond only in
part, it is also for the competent national autiesito assess whether the
knowledge acquired by the person concerned duringuase of study or by
way of practical experience is sufficient to showsgession of knowledge to
which the foreign diploma does not att&st.

Besides the norms of the European Community we tavefer to the Lisbon
Convention on the Recognition of Qualifications caming Higher Education
in the European Region which was elaborated urdea¢gis of the Council of
Europe® Up till now 44 states have ratified the Convent@njoined it. The
all-embracing convention covers not only the redogm of diplomas awarded
in higher education, but the recognition of quedifions giving access to
higher educatiof and the recognition of the periods of stdfly.

7. Broad scale of European influence

In sum we may claim that the European Communitgdoperation with the
Council of Europe can influence several elementshef process leading to
diplomas in higher education, from the conditiohg@dmission till the mutual
recognition of diplomas. Moreover, during the tiggan of education it may
have an impact on the structure of training andhenmobility of teachers and
students. Community law fosters the free moveméniniversities amongst
Member States and supports the different formsro$szborder educational
services and transnational education. This impat¢he aggregate result of a
variety of instruments: directives, different skaftv rules and programmes, and
the case law of the European Court of JusticeirAlll we may perceive the
traits of subsidiarity and the signs of creepingranationality in the develop-
ment of European law. It is vital to strike thehtidpalance between these com-
peting principles.

4 Case C-234/9Bobadilla v. Museo Nacional del Prado and Ministefiscal, ECR (1999) p.
1-4773.

Convention on the Recognition of Qualifications @eming Higher Education in the
European Region. Lisbon, 11. IV. 1997. ETS No. 18f://conventions.coe.int 25.05.2006.
The first convention on this subject was passetids3 by the Council of Europe: European
Convention on the Equivalence of Diplomas leadingAtimission to Universities (1953,
CETS No. 15.) and its Protocol (1964, CETS No. 49.).

The predecessor of this part was a separate ntiorepassed by the Council of Europe in
1956: European Convention on the Equivalence obBerof University Study (1956, CETS
No. 21.).
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SUMMARY

The Impact of EC Law on Higher Education.
Subsidiarity or supranationality?

MIKLOS KIRALY

The essay discusses unity and diversity in highiercation, describes the
common European origins of universities and spediaut the interplay of
local and national traditions. It contrasts the egiccompetences of the Treaty
of Rome with the actual impact of the European Comityg. Among the com-
ponents of that influence the essay enumerate€dnhamunity grants and pro-
grammes (as for instance Erasmus, Jean Monnet BMPUS), the Commu-
nity directives on the mutual recognition of highestucation diplomas, com-
munications that the European Commission has issusgtent years — which
offer comprehensive and detailed ideas about thedwf European universi-
ties -, and the evident interplay between the dbjes of the Council of Europe
and the European Community. That synergy is clesgn from the joint im-
plementation of the recommendations enshrinedarBtiiogna Declaration.

The study devotes special attention to the impé&dhe jurisprudence of the

European Court of Justice as reflected by its reaigements. As a conse-
guence of precedents created by that Court, ibvs possible to use the secon-
dary school certificate of one country to gain ashigin to a higher education
institution of another (host) country, and it isdimissible for a host country to
define unusual admission requirements. In a sinmlanner, it is forbidden to

define requirements that are excessively burdensombureaucratic when

students of another country apply for preferenstaldent credit. A separate
chapter of case law is the recognition of diplomasained in transnational

education, which in other words means supportirey flee movement and

competition in several other fields of universitfesthe purpose of creating the
European Higher Education Area.

To sum up, the European Community — its modest ebemges notwithstand-
ing — has the capability of influencing every coment of the higher education
process, ranging from entrance examinations toreélsegnition of diplomas.

Although the Treaty of Rome defined subsidiarityaasorm, signs of creeping
supranationality can be witnessed in higher edoati
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RESUMEE

Die Auswirkungen des EG-Rechts auf das Hochschulwes.
Subsidiaritat oder Supranationalitat?

MIKLOS KIRALY

Die Studie untersucht das Zur-Geltung-Kommen dehé&i und der Vielfalt
im Hochschulwesen, indem sie die europdischen Wurder Universitaten,
sowie das Zur-Geltung-Kommen der ortlichen undamatien Traditionen vor-
stellt. Sie stellt die tatséchliche Auswirkung deuropaischen Gemeinschaft
den bescheidenen Zustandigkeiten gemall dem Romishérag gegeniber.
Die Studie zahlt Folgendes zu diesen Einflussfaktodie europaischen Sub-
ventionen und Programme (zum Beisgighsmus, Jean Monnet, TEMP)JS
die Richtlinien, die die gegenseitige Anerkennuran \Hochschuldiplomen
gewahrleisten, die in den vergangenen Jahren lgrgebenen Mitteilungen
der Europaischen Kommission, die bezlglich der Bftkder europdaischen
Universitaten umfassende und detaillierte Vorstgjken formulieren, sowie das
offensichtliche Aufeinanderwirken der Ziele des @parates und der Europai-
schen Gemeinschaft. Diese Synergie kommt Uberautiatein der gemeinsa-
men Realisierung der Zielsetzungen der Erklarung Bologna zum Vor-
schein.

Die Analyse schenkt der Rechtsprechung des Eumpgiis Gerichtshofs im
Spiegel der jungsten Urteile besondere Aufmerks#@mkds Folge dieser

Rechtsprechung kann man auch mit dem in den andeleRlitgliedstaaten

erworbenen Mittelschulzeugnis in die Institutionsdeetreffenden Mitglied-

staates aufgenommen werden, bzw. es kdnnen ke@zifisphen Aufnahme-

kriterien gestellt werden. In ahnlicher Weise diirfaich im Falle von Studen-
ten aus anderen Mitgliedstaaten bezliglich des Gewédhson glinstigen Stu-
dentenkrediten nicht allzu schwierige, starre Famgen gestellt werden. Ein
eigenes Kapitel im Fallrecht stellt die Anerkennudey grenzibergreifenden
transnationalen Ausbildung dar, also im GrundeUti¢erstitzung der Freizi-
gigkeit und gleichzeitig des Wettbewerbs der Ursitdten im Interesse der
Schaffung des Europaischen Hochschulraumes.

Zusammenfassend kann festgestellt werden, das€uliepaische Gemein-
schaft — trotz ihrer bescheidenen Zustandigkeiteén Wahrheit samtliche Ele-

mente des Hochschulprozesses beeinflussen kanndaroAufnahmeprifung

bis zur Anerkennung der Diplome. Neben der im Réhes Vertrag festge-

setzten normativen Subsidiaritdt kommt also aucle eerstecktere Suprana-
tionalitat zur Geltung.



