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I. The classification of Roman law — public law jus publicum)
and private law (jus privatum) — in the classical period

From the beginning of the imperial period, the leggastem of the Roman Em-
pire (Reichsrechtshows certain signs of differentiation, and itikcbbe divided
into jus publicumandjus privatumrather than civil law and praetorian law. The
designationpublicus—privatugmeaning public and private [spheres]) existed
as early as the late republican period. The appearafjus publicumandjus
privatumas categories of classification can only be demnatesl with certainty

at the beginning of the era of principate.

The jurisconsult Ulpianus says the area governgdspublicumis as follows:
“Public law covers religious affairs, the priestdpcand offices of state.”
(“Publicum jus in sacris, in sacerdotibus, in magiibus consistit.”[D. 1, 1,
1, 2]). According to the definition given by Ulpia® in theDigest Roman
public law {us publicun) regulates the organization of the state, and ithat
cluded ecclesiastic organization. Questions ofgtenife, i.e., relationships of
citizens in the family and in business were thexefegulated by Roman pri-
vate law fus privatun).

Late classical and post-classical jurisprudencarsegdjus publicumfrom jus
privatumwith the introduction of the terms “public interegutilitas publica)
and “private interest{utilitas privatd. It derives from a statement by Ulpi-
anus: “There are two branches of legal study: pudtid private law. Public
law is that which respects the establishment of Roenan commonwealth,
private that which respects individuals’ interestsne matters being of public
and others of private interest."Huius studii duae sunt positiones, publicum et
privatum. publicum jus est quod ad statum rei Ramaspectat, privatum quod
ad singulorum utilitatem: sunt enim quaedam publitéia, quaedam priva-
tim.” [D. 1, 1, 1, 2] The major part of the relevant literatismys these two
“branches of law” were in existence throughoutwhmwle era of the principate
and of the dominate. However, some legal schotate that the Roman jurists
only used the termpis publicum—ijus privatunto describe the two areas of
legal science or jurisprudendear{sprudentig. According to that latter point of
view, we cannot speak about the division of Ron@am into two branches.
Note that even in the above passage of Ulpianutethestudiumand nofusis
used.

! Regarding the interpretation of the text of Ulpisnsee: BLbI A. — HamzA G.: A rémai jog

térténete és instituciqHistory and Institutes of Roman Law), Budapest,&3081 f.

2 For a summary from earlier works, seeBETT!: Diritto romano. |.Padova, 1935, 62 ff.
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Occasionally public law may cover both the orgatiiraof the state and pri-
vate matters. The jurisconsult Papinianus saysniaking a will is a legal in-
stitution (Rechtsinstitytregulated by public law (D. 28, 1, 3).

To this dual division of Roman law belongs thedwling thesis of Papinianus:
“Public law cannot be changed by private pactslug publicum privatorum
pactis mutari non potest{D. 2, 14, 38]). Hence it follows that a rule afn
may either be compulsoryué cogenyor concessivgjus dispositivurn The
latter shall apply if the parties have not agrettbivise. The rules of public
law are of a compulsory character, e.g. the rufedextions. The rules of pri-
vate law on the other hand are concessive, e.gprihnsions of the law of
contract [eges contractys It is true, however, that some of the rules o¥gie
law are of compulsory nature, e.g. the age limiaddithood or the rules limit-
ing the rate of interest.

In accordance with some sources, certain normsioprivatummay not be
changed similarly to those @is publicum On the topic of adverse possession
(usucapid one passage in tHgigest the author of which is jurisconsult Pau-
lus, provides anEdictum commentary making a reference to Pomponius.
(“Quod opere facto consecutus sit dominii capionanissor, non teneri eum
€0 nomine Pomponius ait, quia nec loci nec opeitis,vsed publico iure id
consecutus sit[D. 39, 2, 18, 1]) When writing about manumission of slaves
(manumissio senvor servorun), Papinianus refers to the invariable nature of
jus privatum(“Cerdonem servum meum manumitti volo ita, ut opdrasedi
promittat. non cogitur manumissus promittere: stsil gromiserit, in eum actio
non dabitur: nam iuri publico derogare non potudui fideicommissariam
libertatem dedit’[D. 38, 1, 42]). Ulpianus describes the invariatiaracter of
the rules of private law in connection with theypstmns of guardianshipu(teld)
(“Patronus quoque tutor liberti sui fidem exhiberebet, et si qua in fraudem
debitorum quamvis pupilli liberti gesta sunt, readgus publicum permittit’[D.

26, 1, 8)]). In the area of making a testament pitohibition of free stipulations
of private persons shall also apply. Papinianutfigs the prohibition related to
the testamenti factioby saying that in this domaijus publicum applies
(“Testamenti factio non privati, sed publici juristé [D. 28, 1, 3]).

In our view Ulpianus’ distinction“Huius studii duae sunt positiones.).is not
of a technical character, instead, it is a forng@fieral classification. It has its
roots in Greek thought. This opinion was pointetitlmuH. F. Jolowicz, author
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of “Roman Foundations of Modern Law”, publishedl®b7, a treatise of sig-
nificance down to our days.

Although that is merely a descriptiodescriptig and not a definitiondefini-
tio), nevertheless it is adequate with the realitiethe Roman legal system. A
good example from substantive law can be the aitiguif ownership. If the
party concerned is the stateg publicg, the acquisition of ownership is dif-
ferent from the one in the case of private persthvad,is, Roman citizengiges
Roman). It is also important to underline that in caseaocquiring ownership
from the stateneithermancipationortraditio is necessary. Quoting an example
from procedural rules, a dispute can be taken lesiviee state and a citizen
which will be tried outside of the so-called ordingrivate procedure. This
specific character is also clear from the misdimgnula and that the decision
(sententia is made — both in theory and in practice — byeaspn who de-
fends the interest of the statede).

The main reason for the lack of separation or miititn between the areas of
public law fus publicum) and private lawj(s privatun) is that Romans in
general, and Roman jurists, in particular, shovittld interest in either abstract
academic theories or definitions.

It is worth observing from the point of view of otapic the following source
by Ulpianus: “Private law is tripartite, being dexd from principles ofus
naturale jus gentiumor jus civile” (“Privatum jus tripertitum est: collectum
etenim est ex naturalibus praeceptis aut gentiutrcadilibus”). (D. 1, 1, 1, 2).
It is difficult to establish the exact meaning bistdescription on the division
of private law fus privatun). It is highly questionable what motivated Ulpianu
to make that statement. It is most likely that @&sanot his purpose to define
subdivisions of private lawus privatun).

The following interpretation ojus civile originating from Pomponius is im-
portant also from the aspect of the subdivisiotheflegal system. According
to Pomponiusjus civileis equal to the law “...which is grounded without-fo
mal writing in nothing more than interpretation learned jurists...”{...quod
sine scripto in sola prudentium interpretatione sistit...”) (D. 1, 2, 2, 12). In
this statement aboius civile as put forward by Pomponius there is some kind
of similarity to the distinction between positiveeal jus positivurh and statute
law (satutary law) conceived in modern legal systefirhe interpretation by
Pomponius in connection wiflas civile does not contain any idea of subdivi-

3 H. F. JoLowicz: “Public Law and Private Law”, in: H. F. Jolowictzectures on Jurispru-

dencelondon, 1963, 320-327.
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sion. In our view it is attributable also to thetféhat the ternjus civile can be
interpreted in a number of ways, i.e. it can bedhigject of a kind ointerpre-
tatio multiplex

Cicero’s statement has also great significance fteenpoint of view of the
division of jus civile In Cicero’s opiniort...jus civile, quod nunc diffusum et
dissipatum esset, in certa genera coacturum etreghrafacilem redacturum.”
(De oratore2. 33. 142.). The question is what does Ciceromisan certa
generadivision, or, to be even more accurate, wgEtusmeans to him. In our
view the outstanding orator, philosopher and staées who had profound
knowledge of law as well, used interpreting {he civile the terminology of
Greek logic, metaphysics, geometry and grammar vigemade an attempt to
describe the law applicable to Roman citizéAgain what we have here is by
no means an attempt to classifyg civile It is simply a descriptiordéscriptig.”

II. Civil law (jus civile) and praetorian law
(jus praetorium—ijus honorariun) in the post-classical period

The distinction between civil lawjus civile and praetorian lawjus praeto-
rium) — the original division between archaic and “deped” law — had
practically disappeared by the end of the firsttegnB.C. Yet the classical
jurisconsults made a distinction between civil lamd praetorian law and their
institutions. As a result of a gradual amalgamattbe rules of praetorian law
are more and more closely connected to those dflaiv (jus civile). In the
classical period the difference between the tweasirs of the already merged
law remained only in terms of their source. Ciail originated from the leg-
islative authorities (popular assembbgnatus the emperor, the jurists pro-
vided withjus respondengliof the statergés publicg, whereas praetorian law
came from magistratepraetor, aedilis curulis proconsulof provinces), who
had no formal powers to legislate.

Cicero provides a detailed discussion to the goestofres publica(in a modern sense: the
state) in his workrhe StatgDe re publica. In this dialogue — which only survived in frag-
ments — Cicero analyses the state and numerousutiis of (public) law. The author of
this treatise has translatétie Staténto Hungarian. The volume includes his introdugtes-
say, and notesSomnium Scipionisas been translated by La¥hs. (Budapest, 1995, second
reprint: 2002)

We cannot rule out the possibility that Cicero adbeto the idea of preserving the unity of
the legal system as motivated by his view ahositnaturale See AD’AmATO: “Lon Fuller
and Substantive Natural LawAmerican Journal of Jurisprudence6 (1981) 202 ff.
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The fusion of civil law and praetorian law or “maiyates’ law” {us honorar-
ium) is described by the jurisconsult Marcianus. Aspheit: “For indeed the
jus honorariumitself is the living voice of thgus civile” (“Nam et ipsum ius
honorarium viva vox est iuris civilis[D. 1, 1, 8]). For Marcianufus hono-
rarium is a kind of law that is created in the first pldme office holders i.e.
magistratesrfagistratuy, mainly by praetors.

Jus civile means the body of law as crystallized in the warkshe Roman
jurisconsults or, to use a modern term, jurispradess well. Law as applied in
daily life can be studied best (in addition to the contained in the decrees of
emperors gonstitutiones edictg called alsoleges) — on the basis ofus
civile. Jus civilecan be considered as a synonym for private jasvgdrivatun).
The reason for it is that the major part of lawf@sned and interpreted by the
Roman jurists is made up of civil layu$ privatun). Jus civilecannot be con-
sidered as a branch of law. In this context it isttv emphasising thas hono-
rarium andjus praetorium which do not qualify as a branch of law eithee a
bound to lose their reforming effect on civil lahhe distinction based on the
dual categoriegus civile and jus praetorium(jus honorariun is gradually
replaced by the distinction between public Igus (publicuny and private law
(jus privatun).

The idea of the division of the legal system — wahie different from splitting
the legal system into branches — goes back to Gidelkenistic antecedents.
It applies to the appearance of the paired categarfjus civileandjus praeto-
rium as well as in the division jas publicumandjus privatum The distinction
appearing at notable representatives of Hellenptitosophy and rhetoric —
first of all, Aristotle and Demosthenes — forms th&sis for the distinction
used for the classification of law or legal systappearing in the works of
Roman jurisconsults.

lIl. The question of classification of the legal sgtem
at the Glossators

The question of classification of the legal systuours already at some repre-
sentatives of Glossator School, initiated by Imagfrin the beginning of medie-
val science of law.In this context the famous disputigputd® between the

5 For the connection between state and law in lusésiapproach, see: RoTA: Lo stato e il

diritto nella concezione di IrneridMilan, 1959.

For the significance of Glossator school, seeFiHIING: Die Anfénge der Rechtsschule zu
Bologna.Berlin, 1888; EBEsTA: L'opera d’lrnerio. I, Torino, 1896; PS.LEIcHT: Il diritto
privato preirneriano.Bologna, 1933; PToORELLI: “La codificazione e la glossa: questioni e
propositj”in: Atti congresso Internazionale di diritto romari®ologna-Rome, I. Pavia, 1934,
329 ff.; B.BRuGI: “ll metodo dei glossatori,” in: Studi in onore di Riccobono. I, Palermo,
1936; W.ENGELMANN: Die Wiedergeburt der Rechtskultur in Italien dudik wissenschaftli-

7
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notable jurisconsult, Placentinugl. 1192), a follower of Bulgarus, and Azo
Portius® (d. 1230) has an outstanding significance. Aceaydb Placentinus,
who gave the first formulation of the idea of theiglon (dichotomy) of the
system of law @rdo juris) into branchesjus publicumandjus privatum must
be consideredduae res,” i.e. existing categories. Consequently, these two
categories form two independent, autonomous subjgfcttudium juris Con-
trary to that approach Azt who insisted on maintaining the unity of the lega
system, refused the thesis dif’ersitas rerum vel personaruend considered
the distinction betweejus publicumandjus privatumto be merely an issue of
methodology. In the opinion of Azo, the distinctibetween the above catego-
ries is of relative character, consequently, italways necessary in distin-

guishing between them to add the wopdiricipaliter”.

n 12

The rejection on a theoretical level of the clasatfon of the legal system by
Roman jurisconsultddid not block the development of public law. Tisisvhy
the claim made by some of the representativeseofSérman Pandectist School

10

11

12

13

che Lehre.Leipzig, 1938; HU. KanTorOwICcZ Studies in the Glossators of Roman Law.
Cambridge, 1938; FCaLAsso. Medioevo del diritto I. Le fonti.Milan, 1954. P.
VINOGRADOFE Roman Law in Medieval Europ®xford, 196%; P.KoscHaker Europa und
das romische Rechtlunich — Berlin, 1966 E.J.H. SCHRAGE Utrumque jus. Eine Einfih-
rung in das Studium der Quellen des mittelaltedictgelehrten Recht&erlin, 1992; JM.
SAINZ-EZQUERRA “La glosa y el texto juridico: un andlisis detbita y método,” in: Estudios
F. Hernandez-Tejero. Il. Madrid, 1994, 505 ffaMta G.: “Accursius és az eurdpai jogtudo-
many kezdetei” (Accursius and the Beginnings of Baem Legal ScienceJogtudomanyi
K6zlony,54 (1999) 171-175; MAscHER | diritti del medioevo italiano, Secoli XI—XRo-
me, 2000.

For the connection between law (private law) aandlip law in the approach of Azo, see: J.
W. PERRIN: “Az0, Roman Law and Sovereign European Stat8flidia Gratiana, 15 (1972)
89-101.

For a Hungarian commentary on Placentinus, sdéa@zA: Az eur6pai magéanjog féjiése.
A modern magéanjogi rendszerek kialakuldsa a rérogi hagyomanyok alapjargTrends in
the Development of Private Law in Europe. The Rdléhe Civilian Tradition in the Shaping
of Modern Systems of Private LavBudapest, 2002, 56.

The exceptional prestige Azo had can be illustrdiy a late-medieval sayingChi non ha
Azo, non vada a palazzo”

Let us stress that Azo is the authoiSoimma Codicjsan analysis o€odex lustinianugalso
known asSumma super Codicg@mwhich was used as an indispensable handbookga |
practice for a long time.

On how the general legal principles appear inwoeks of Glossators and Commentators,
see: PSTEIN: “Principi generali nel pensiero dei glossatori enoeentatori medievali”, in:
Principi generali del diritto. Atti dei convegnigei 96 (1992) 129 ff.

Pomponius wrote‘quod sine ullo scripto in sola prudentium interpagione consistit} D. 1,

2, 2, 12.Interpretatioin this case does not involve a clear distinctibimat sheds light on the
empirical phase ofus civile. (For the definition ofinterpretatio in the latest Hungarian
literature, see T. 8IFARI: "Summum ius summa iniuria - Comments on the His&br
Background of a Legal Maxim of Interpretatiomicta Juridica Hungaricad4 (2004) 301-
321))
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is incorrect which says that jurists of private lasre insensitive towards the
problems and questions of public life. It shouldurelerlined in this context
that the last three volumes Gbdex lustinianuscalled Tres libri (Tres libri
Codicig, contained exclusively public law rules that camt ithe focus of
interest of the notable representatives of the §odse School, called Glossa-
tors™ It was an outstanding student of the Bolognes@@&@gcindrea Bonello
da Barletta (approx. 1190-1273), professor at tinévéisity of Naples, who
wrote a commentary to theres libri. This Studium(Generalg, founded by
Emperor Frederick Il in 1224, was the first statévarsity in Europe. In our
opinion it cannot be a coincidence that the outitaninterest shown in the
committed study ofus publicumoccurred at this particular state university,
where the education — using a modern term — okt gstffice holders was a
priority. The commentary made by Bonello da Baaléty genre stood between
theglossaandsumma

Liber constitutionumpassed by the Parliament of Melfi in 1231, iSgmisi-
cant source also from the point of view of the sification of the legal system.
This work can be regarded to be the most significare dealing with the
guestion ofjus propriumin that eraliber constitutionundeals with real legal
questions of its ageg@aestiones de fadgtdnstead of simply describins
communelt also addressed the problem of the classibicatf law i.e. legal
system.

The glossa written by the notable jurisconsult Marino da &aanico between
1270 and 1280, is also worth mentioning. Its aufbtbowed the example pro-
vided by theGlossa ordinariaof Accursiust® The author used the method of
Accursius in his work in which the questions of tiassification of law (legal
system) also have a role.

14 We have to mention here that Irnerius in his glessook into consideration the entire
codification of Justiniar{Corpus Juris Civiliy. He gave no glossae Taes libri (Tres libri
Codicig, however, because he probably was not awareeof.tiThus there was no way for
Irnerius to write glossae on public law.

15 For the career of Accursius, see: GENZMER: “Zur Lebensgeschichte des Accursius”, in:
Festschrift fir L. Wengetl. Munich, 1945, and FCamacHO: “A proposito del VII centenario
de la muerte de Acursiofnales Céatedra Francisco Suaré&,Madrid, 1963, 131 ff. See also
A. GARCIA Y GARCIA: “Accurse et Jacques BalduirBtudia Gratiani29 (1988) 795-814, and A.
FERNANDEZ DEBUJAN: “Sistemética y jus civile en las obras de Quirkigius Scaevola y de
Acursio”, Revista JuridicaUniversidad Autbnoma de Madrid, 2002. 57-80.
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IV. The question of classification
of the legal system at the Commentators

From the point of view of the classification of tlegal system, the oeuvre of
Bartolus de Saxoferrafd(1313-1357) is outstanding. He wrote comments on
all parts of Justinian’€orpus Juris Civilis’ He is writing about several ques-
tions in his commentaries that are connected tdigldw. His attention was
focused on the — even legally problematic —relatiop of secular and eccle-
siastical powerjmperiumand sacerdotium Bartolus is the author of the fol-
lowing works on public lawTractatus repraesaliarum, Tractatus de Guelphis
et Ghibellinis, Tractatus de tyrannia, Tractatusrégimine civitatis, Tractatus
de statutisand Tractatus de insignis et armi#n the tractatuslisted above
Bartolus dwells on important problems of public {aamong other issues, the
relationship between secular and ecclesiasticalepoletweerimperiumand
sacerdotiums widely discussed, as well as the relationslgfwben the sover-
eign (king or emperor) and their subjects.

We have to mention here the same topics were of inigortance in works by
St. Thomas Aquinas, Dante, Marsilio da Padova asiddCio Salutati.

Baldus (1327-1400) also made commentaries o tée libri. The most exten-
sive commentary on theres libri is made by Luca da Penne (1343-1382). We
have to mention here that, according to Friedriar @on Savigny (1779-
1861), beside Bartolus in the 14th century, thetroasstanding expert of pub-
lic law and at the same time a notable Europeanlachf jurisprudence,cé
entia legumjs Luca da Penne.

16 For Bartolus from earlier literature, see WATTINGAN: Bartolus, in: Great Jurists of the
World. (Ed. by Sir J. Macdonell and E. Manson.) Bast1914 (reprint: New Jersey, 1997)
45-57. From recent literature, seRartolo da Sassoferrato. Studi e documenti perlil V
centenariol-Il, Milan, 1962.

For the significance of the Commentators, see:SMiTH: The Development of European
Law. New York, 1928; WKuUNKEL: “Das rémische Recht am Vorabend der Rezeption”,
L’Europa e il Diritto Romano. Studi in memoria di Roschakerl. Milan, 1954.; GERMINI:
Corso di diritto comuneMilan, 198%; M. BELLOMO: L’Europa del diritto commune&Rome,
1994 .; A. PapoA-ScHioppa |l diritto nella storia d’Europa. Il medioevd. Padova, 1995.; P.
Grosst L'ordine giuridico medievaleRome-Bari, 1996

17
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V. The problem of classification
of the legal system in Humanist jurisprudence

The question of the classification of the legaltsyskept occupied the minds
of most of the representatives of Humanist juridence'® In the 16th and 17th
centuries we come across the principlgusfuniversunat most of the authors.
The title of one of Jean Bodin’s (1529/30-1596) kepduris universi distribu-
tio, the first edition €ditio princep} of which was published in 1578, is of
outstanding significance. Representatives of then&hist jurisprudence —
though examining the legal system in its unity amtirety — dealt also with
the classification obrdo juris, also callegsystema jurisSuch classification has
its roots in Greek and Roman tradition. Their apploto classification of the
legal system is influenced undoubtedly to a comainle extent by their educa-
tion in classical studies.

Bodin himself refers to the system of Justinidn®itutionesseveral times. He
criticizes the system of thastitutionesstating that its acceptance would result
in dividing the legal system into branches, whiahhis view is not desirable.
One of the tendencies in Humanist jurisprudenceecated the ideal of law as
proposed by Cicero. The representatives of thapcstate that law, as a form
of ars, forms an organic whole, and it is created bydtate. The creation of
law therefore is inseparably connected to the sigety of the state. That
view can be demonstrated, in addition to Bodinwayks of Guillaume Budé
(Budaeus), [1467/68-1540] Francois Connan (Connanus) [1508-15%1]
Francgois Le Duaren (Duarenus) [1509-1559], Jea@atas (Corasius) [1515-

18 For the Humanist School, see: Bl. HAZELTINE: The Renaissance and the Laws of Europe.
Cambridge, 1926.; &KiscH: Humanismus und JurisprudenBasel, 1955; DMAFFE!: Gl
inizi dell'umanesimo giuridicoMilan, 1956.; GKiscH: Erasmus und die Jurisprudenz seiner
Zeit. Basel, 1960; HE. TrRoJE Humanistische Jurisprudenz. Studien zur européische
Rechtswissenschaft unter dem EinfluB des Humanis@aklbach, 1993; HHUBNER:
Jurisprudenz als Wissenschaft im Zeitalter des Husmaus,n: Festschrift fur K. Larenz zum
90. Geburtstag. Munich, 199B; THomAs: “A Theoretical Foundation for Juridical Huma-
nism”, Zeitschrift fir Neuere Rechtsgeschiclite,(1994).

For the significance of Roman law in the oeuvreBaflé, see: ML. MONHEIT: “Guillaume
Budé, Andrea Alciato, Pierre de I'Estoile: Renaissaimterpreters of Roman LawJpurnal

of the History of Idea$8 (1997).

For the significance of the oeuvre of FrancoisDauaren or Franciscus Duarenus, see: E.
JoBBE-DuvaL : “Francois Le Douaren (Duarenus s.v. “Duarenut8)9-1559,” in:Mélanges

P. F. Girard I. Paris, 1912. (réimpression: Paris, 1979) 57&rfid W.VoGT: Franciscus
Duarenus, 1509-1559: sein didaktisches Reformpmognaund seine Bedeutung fir die
Entwicklung der Zivilrechtsdogmatistuttgart, 1971.

19
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1572]?* Francois Baudouin (Balduinus) [1520-1573Hugo Doneau (Donel-
lus) [1527-1591F and Loys Le Caron (Charondas) [1536-1614]

Connan in his Commentariorum juris civilis libri X'(1553) and Doneau in his

“Commentarii juris civilis”(1587-1597) describes the legal systéus €ivile

as arranged in a certain system. The purpose diumhidéegal scholars is a sys-
tematic description of the whol€orpus Juris Civilis This systematisation

apart, they fall short of drawing theoretical carsibns or setting up branches
of law. That is a far cry from the Pandectist moeemthough Friedrich Carl

von Savigny and other German Pandectists respicted

Inleidinge tot de Hollandsche Rechtsgeleerdhét@ famous work by Hugo
Grotius (de Groot) [1583-1645], published in Duioh1631, over ten years
after it had been written and based on the systedugtinian’sinstitutiones
was a coursebooklréctatug describing and analysing the private law of the
province of Holland, which contained several elethreand ideas of natural
law. Regarding the systematic description of donsi of law, the relevant
work by Grotius isDe iure belli ac pacidibri tres, first published in Paris in
1625. Though it is #ractatusdealing mainly with natural lawus naturaleor
jus natura@, Grotius offers an analysis of international Igms gentiumin the
modern sense and an analysis of several instisit@nprivate and criminal
law. In the second volume of that work (which wablfshed in several edi-
tions) he separates law existing in the “worlthégna generis humani socie-
tas”) into private and public la®. That classification anticipates the modern
division of legal systems.

2! The author oDe iure civili in artem redigendds Jean Coras. It forms a part of his work,

entitled: Tractatus universi juris

For the scholarly oeuvre of Francois Baudouin, seéle: TURCHETTE Concordanza o
tolleranza. Francgois Baudouin e i «<moyenneugenova, 1984 and HE. TROJE “« Peccatum
Triboniani ». Zur Dialektik der «interpretatio demb bei Francois Baudouin”, Studia et
Documenta Historiae et Juris, 36 (1970) 341-358.

For the connection between Donellus and private itathe modern sense, see:SREIN:
“Donellus and the Origins of the Modern Civil Laviti; Mélanges F. Wubbhé-ribourg, 1993.
439-452.

For the connection between Loys Le Caron and [réaw (jus patriun), see: G.LEYTE:
“Charondas et le droit francais”, DROITS, 39 (2004)3B.

Grotius probably borrowed his idea of “universah! from Francisco de Vitoria (1483/93-
1546). Since it was Vitoria who wrote abotibttis orbis aliquo est una republitaSee: A.
EYFFINGER “Europe in the Balance: An Appraisal of the WestEn System”Netherlands
International Law Reviey45 (1998) 186.
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In his work of basic significance Jean Domat (168896), entitledLes loix
(lois) civiles dans leur ordre naturel, le droit publit le legum delectysalso
provides an introduction to the legal system undedily with an intent of clas-
sification. Domat, who cannot be treated merelyasnd of “Frenchinstitu-
tional writer,” complemented his work by writing four books on lputhaw
(droit public). Those latter works were published only posthushoin 1697.
Domat uses the teriordre in the meaning of the Latiardo, ars or systema.
The termloix (lois) civiles means Roman law. The use of the tewrdre
naturel (in Latin: ordo naturali§ is a novelty in the title of Domat's work. Ear-
lier representatives of Humanist jurisprudence rditl use the terrfnaturel”
(naturalig) in the text or title of their works.

VI. The classification of the legal system
at Scottish institutional writers

In Scotland the authors of legal textbodikstitutional writerg were consistent
in maintaining the unity of the legal system. Isimilar way to England and
other common law countries, Scottish writers oftthierks (manuals) present
the legal system as an undivided unitysgamless web.

James Dalrymple (First Viscount Stair) [1619-169#)0 is Lord President of
the ScottishCourt of Sessioffi.e. Supreme Courffom 1671, expounds Scot-
tish civil law (which is based on Roman law) withalividing it into branches.
His Institutions of the Law of Scotlanehas first published in 1681.

That work of Stair served as an example and basithé work of Sir George

Mackenzie of Rosehaugh (1636-169dntitled Institutions of the Law of Scot-

land, which was published three years later in 1684. Magzle does not de-

scribe the Scottish legal system as divided innbhes either. The same is
true for the work of John Erskine of Carnock (189%8), published in 1754,

in which the author takes the system of the worlSiofMackenzie of Rose-

haugh as its example.

It is worth mentioning that the works of the Scgittinstitutional writersare
regarded as sources of laferftes juri$ by Scottish courts down to our days.
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VII. The question of classification of the legal sstem
in common lawjurisprudence

The renowned and largely used work of the firstlishgnstitutional writer, Sir
Henry Finch (1558-1625Nomotechniapublished in England in 1613 (in Law
French), describes the whole legal system withomt distinction of private
and public law?® In the first part ofNomotechniaFinch deals with jurispru-
dence pointing out the difference between the ahtaw and positive lawjs
positivun). The second part dlomotechnigprovides an analysis of the ques-
tions of common law, customs, royal privileges,rpgatives and statute law.
The third part deals with procedural law. The foypart analyses the law on
special jurisdictions, in particular the law of t@eurt of Admiralty and church
courts. This work of Sir Henry Finch was later 127 i.e. two years after his
death, published in English in an abridged versioder the titleLaw, or a
Discourse thereof in Four BookBeing a thorough exposition of the English
common lawNomotechnizghad been the basic source of learning English law
not having been superseded until the works of #filiBlackstone and John
Austin.

John Cowell (1554-1611), professor of civil lanwGambridge University, who
described English law in hifnstitutiones juris Anglicani ad methodum et
seriem Institutionum imperialium compositae et dige, published in 1605,
within the system exposed in thestitutionesof Justinianus, made an attempt
to construct a “bridge” between civil law and cormraw. Cowell makes no
distinction between public lawus publicunm and private lawjgs privatumn).

The first outstanding scholar of common law in Mad&imes, Sir Matthew
Hale (1609-1676) also considered Roman law suitfirlesystematizing Eng-
lish common law. In hig\n Analysis of the Lawgublished in 1705, which to
some extent follows the system exposed in Justaiastitutiones he did not

separate public from private law similarly to Siwbert Finch and John Cowell.

Sir William Blackstone (1723-1780) — the first Vimen Professor of English
law in Oxford, who utilised a considerable amouunt of Sir Matthew Hale’s
above-mentioned work — described the English Isgatem in detail by pro-
viding historical background to various legal ihgions in his four volume
The Commentaries on the Laws of Engl&rthe first volume of th€ommen-

% Regarding the appreciation of the oeuvre of Sirridtinch, see: F. H. Lawson:"Institutes”.
in: Festschrift fur I. Zajtay — Mélanges en I'honnelir Zajtay, Tibingen, 1982. 341 ff.

27 This work of Blackstone was thoroughly revised B41 and published with the titidew
Commentaries on the Laws of EnglaAdother edition of th€ommentariegame out as re-
cently as the 20th century (lastly in 1938). Far #ignificance of this work of Blackstone,
see: J.CLITHEROW: Preface to the Reports of William Blackstohendon, 1828 and G.
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taries analyses the law on persorgights of Persons The famous introduc-
tory part of this volumeStudy Nature and Extent of the Laws of Englgmd-
vides an analysis of special features of Englishh (and legal system). The
second volume introduces property laRights of Thingsin which law of
property is explained with particular attentionldwv of immovable pieces of
property {and law). The third volume @Qf Private Wrongsanalyses wrongdo-
ing against citizens and possibilities of theirifua remedy. In the fourth vol-
ume Of Public Wrongp Blackstone deals with various criminal offencesl a
their punishment. At the end of that volume we @iad a part entitledRise,
Progress and Gradual Improvements of the Laws dafldfd, in which the
author provides an overall picture on the histérisvelopment and formation
of English legal system. The author of themmentariegxpounds the institu-
tions of both public and private law without diféetiating between them.
Blackstone does not consider public and private #&&wseparate i.e. autono-
mous branches of laf¥.

Sir Henry Sumner Maine (1822-1888), Regius Profesé€ivil (Roman) law
at Cambridge, considered institutions of Roman tawe of fundamental sig-
nificance in the comparative analysis of English Ia his work:Ancient Law:
Its Connection with the Early History of Societpdalts Relation to Modern
Ideas published in 1861° As an adherent of the German Historical School,
Maine based jurisprudence on historical groundsArinient LawMaine, as a
pioneer of Historical Jurisprudence provides aohisal overview on the de-
velopment of law. In his view in early societiesv/lgradually crystallizes from
decisions into custom and then is formulated irdoyecodes, of which —
among others — the Twelve Tables are examples.eévidoes not deem neces-
sary making a distinction between various partar{bines) of law, i.e. making
a division between public and private law withie tbgal system.

Frederic William Maitland (1850-1906), the creatidr English legal history,
professor at Cambridge, in h@onstitutional History of Englandvhich was
published after his death in 1908, considered puéal or constitutional law in
many cases though not always as a kind of appdndixbasic institution of
English law namely law of real propert%s he put it: “Our whole constitu-
tional law seems at times to be but an appendtkedaw of real property®

JONES The Sovereignty of the Lawondon, 1973. Clitherow’s work provides a good ever
view on the sources of Blackstone’s principal work.

% |n a shorter piece of work, published in 1756 with titleAn Analysis of the Law of England
Blackstone, in a similar way to tteommentariesintroduces English law according to its
sources and not its classification.

2 For the oeuvre of Maine, in the Hungarian literatsee: G. lvza: “Sir Henry Maine et le
droit comparé”Orbis luris Romanil0 (2005) 7-21.

30 F. W.MAITLAND : Constitutional History of EnglandCambridge, 1908, 538.
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Maitland does not consider constitutional law toameautonomous branch of
law when describing the English constitutional egst*

Sir Thomas Erskine Holland (1835-1926), professdbxford, in hisElements
of Jurisprudencefirst published in 1880 and used as a textbook&df a cen-
tury, emphasises the priority of private 13n his view private law is “the
only typically perfect law”. The highlighting of ¢hdominant role of private
law, however, does not prevent the notable Engliskt from appreciating the
significance of public law, which is based on hiehécal relationships. In his
view the separation of private and public law igeheof relative character.

Albert Venn Dicey (1835-1922), a highly reputedhamton English constitu-
tional law emphasised the inseparability of constinal law and private law in
his works. Dicey is still a devotee of the necgssitmaintaining the unity of the
legal system even at the beginning of the 20thucgrit In his view the dividing
into subcategories of the legal system is unnepess@ven dangerods.

Born in England, Sir John Salmond (1862-1924) maweeNew Zealand at an
early age. He was professor at the University oélAidle then at the Victoria
University of Wellington. In hisurisprudence first published in 1902, and
Torts, first published in 1907, he deals with New Zealaoghmon law®® In
both of his works, similarly to the English authonentioned above, he does
not accept the distinction between private andipublv. He stresses the ad-
vantages of a private law approach. Referring ton&o (Civil) law several
times, his approach is similar to that of UlpianasSalmond’s view public law
covers mostly those rules and norms that relathamrganization and author-
ity of the state, the rights due to the state aridity of the state in general.

31 This approach is reflected in the oeuvre of Mailland others. The same is relevant to his
work History of English Lawwhich he wrote as a co-author with Frederick Rdland first
published in 1895. For the scholarly activity of iend, see: HA. L. FISHER Frederic
William Maitland Cambridge 1910; T¢. T. PLUCKNETT: “Frederic William Maitland”,Law
Quarterly Review67 (1951) and HE. BELL: Maitland. Cambridge, 1965.

Other significant works of Sir Thomas Erskine tdali: Essay on Composition Dees364)
andEssays of the Form of the Lg1870). He was the editor of Justinianulsistitutionesin
English in 1873Institutes of Justinian A significant part of his scholarly oeuvre isitety

the works of great figures of international law. pleblishedDe Jure Belliby GeNTILI in
1877,Juris et Judicii Feciali®y ZoucHein 1911 ande belloby LEGNANO in 1917.

See: AV. Dicey: “The Development of Administrative Law in Englédnd.aw Quarterly
Review31 (1915) 148 ff.

For the oeuvre of Albert Venn Dicey, see:AR.CosGRoVE The Rule of Law: Albert Venn
Dicey. Victorian JuristLondon, 1980.

Sir John Salmond’s worklurisprudencehas been so far published in twelve editions (the
most recent one in 1976); his other waidrtsin eighteen editions (the most recent in 1981).
Beside his activity as a university professor, luigviy in public life is remarkable. In 1910,
for instance, he was appointed Solicitor GenerdNefv Zealand.

32

33

34

35



20 GABOR HAMZA

VIIl. The question of classification of the legal gstem
in Continental jurisprudence

In his work Pandectae Justinianeae in novum ordinem reda¢iad8-1752)
Robert-Joseph Pothier (1699-1772) expounds thedetaf Justinianus in a
“new” rational and logical ordemfvus ord}, adapting them to the circum-
stances of his tim&.The highly esteemed royal professor of Frenchitathe
University of Orléans and holder of a number of drany offices in the same
town, whoseoeuvre juridiquewas a significant contribution to the preparation
of the FrenchCode civi| described private law following the scheme of the
Institutionesof Gaius and Justinianus. In the description ef ¥arious legal
institutions he further developed the conceptsahatied in the works of Gaius
and the compilers of the codification of Justinientle insisted fiercely on
maintaining the unity of the legal system. The té&tovus ordodid not mean
that Pothier separated private lagivdjt privé) from public law ¢Iroit public)
within the legal system.

Karl Friedrich Wilhelm Gerber (1823-1891), professd the University of
Erlangen, Tubingen and Leipzig, was an outstandegesentative of the
German Public Law Jurisprudence of the 19th centlmyhis outstanding
Grundzlge eines Systems des deutschen Staatsymablished first in 1865,
he dealt with public law by availing himself of egbries and concepts of the
Pandektensystef In Berlin Gerber was a disciple of Georg FriedriRichta
(1798-1846) — Puchta was considered as the mostamating adherent of the
German Historical SchooHjstorische Rechtsschilafter Savigny — consid-
ered the state as a legal person in analogy withater law. Gerber did not
separate private from public law conceptually. ttisory had great influence
on outstanding representatives of German publicdamolarship. In particular
Paul Laband and partly Georg Jellinek were drewnups ideas.

% For the oeuvre in jurisprudence of Robert-Josepthi®p see: PBERHARDEAU: Vies,
portraits et paralléles des jurisconsultes Domatrgole et PothierParis, 1789; PA. FENET:
Pothier analysé dans ses rapports avec le Code.@ailis, 1826;.. H. DUNOYER: Blackstone
et Pothier Paris, 1827; LTHEZARD: De l'influence des travaux de Pothier et du chaiecel
d’Aguesseau sur le droit civil moderriearis, 1866; APIRET: La rencontre chez Pothier des
conceptions romaine et féodale de la propriété imec Diss. Paris, 1937; WAHN: Die
“subtilité du droit romain” bei Jean Domat und Rabdoseph PothierDiss. Frankfurt am
Main, 1971; HJ.KoNIG: Pothier und das rdmische Recbiss. Frankfurt am Main, 1976.

7 Gerber's work,System des deutschen Privatrecliitst published in 1848-1849, then alto-
gether in 17 editions partly after the author’stdehas outstanding significance in the field of
private law. For the oeuvre of Gerber, see:WM.HELM: Zur juristischen Methodenlehre im
19. JahrhundertFrankfurt am Main, 1958. 88 ff.; FON OERTZEN: Die soziale Funktion des
staatsrechtlichen Positivismu®Berlin, 1974, 163 ff. and MG. Losano “Der Begriff
System” bei Gerber”, in:Objektivierung des Rechtsdenkens. Gedachtnisscfiniftl.
Tammelo Munich, 1984, 647-665.
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Paul Laband (1838-1918), professor at the UniwesitkKonigsberg, then of
Strasbourg, described public law institutions & @German EmpireDeutsches
Reich, “Wilhelminisches Reich'with private law notions and categories in his
three-volume worlDas Staatsrecht des deutschen Reicfiest published be-
tween 1876 and 1882. Laband, who is considerebdeafotinder of the trend of
“Reichsstaatsrecht; did not treat state lawS{aatsrecht as an autonomous
branch of law Rechtszweig In his view strict separation of state law (pabl
law) from private law is by no means practical. Begious counterargument
against such distinction is firstly the private lawgin of a number of public
law institutions and secondly the striking simitrbetween the terminology
and notions of the two branches of &w.

In several works that are still quoted, Georg deki(1851-1911), professor of
the University of Vienna, Basel, then Heidelber dot deem it practical to
divide the legal system. This view is in harmonyhnliis idea related to the
closed character of the legal systdRe¢htsordnung In hisAllgemeine Staats-
lehre?® first published in 1900, he did not separate teous branches of law
from one another. In this approach does not playrate the relationship be-
tween law Rech} or state $taa) and ethics. The emphasis of the significance
of private law may theoretically result from anietth approach to lat? We
refer here to the fact that Georg Jellinek fornedalis view about law as an
ethical minimum ¢thisches Minimujnin this explicit form only in an early
work (Die sozialethische Bedeutung von Recht, UnrechtSirafg, published
in 1878. In his seminahllgemeine Staatslehrand its various later editions
explaining his views on the state he did not emizkabat idea any more.

% paul Laband was an excellent expert on Roman falvpaivate law of his age. His name is
connected e.g. with the separationMufllmachtas an abstract fiction from mandate in the
contractual representation. See LRBAND: “Die Stellvertretung bei dem Abschluss von
Rechstgeschéaften nach dem Allgemeinen DeutschenditgiedetzbucheZeitschrift fur das
gesamte Handelsrecht0 (1866). See also: G.AMzA: Az Ugyleti képviseletContractual
Agency. Budapest, 199718-20.

Georg Jellinek’'s work Allgemeine Staatslehrevas published twice during his life and
several times after his death in unchanged editions

For Jellinek’'s concept on state, see:HuLuBek: Allgemeine Staatslehre als empirische
Wissenschaft. Eine Untersuchung am Beispiel vonrgséellinek. Bonn, 1961; |.STAFF:
Lehren vom StaaBaden-Baden, 1981. 291-306; BroLLEIS: Geschichte des oOffentlichen
Rechts in Deutschland. Zweiter Band. Staatsrechtslehd Verwaltungswissenschaft, 1800-
1914.Munich, 1992, 450-455. antlKeERSTEN Georg Jellinek und die klassische Staatslehre
Tubingen, 2000.
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German authors of the second half of the 19th cgrand the first decades of
the 20th century considered the difference betwstate law (public law) or
constitutional law Yerfassungsrechtand private law in that private law regu-
lates the relationship between persons who arel.ejoeording to their view
public law is based on hierarchical relationshipspant toauctoritas of the
state Gtaator by a different termGemeinwesénThis authority uctoritag of
the state, however, is no reason for the separafigrublic law @ffentliches
Rechj and private lawPRrivatrech) from each other, i.e. the separation within
the legal system. The spread of the idea of rulawf(Rechtsstaatalso played

a certain role in it. According to the widespreaewin the German public law
dogma the essenceRéchtsstaais closely related to self-restraint of the state.

One of the notable adherents of the 19th centund&aist School, Ludwig
Enneccerus (1843-1928) in his wdrkhrbuch des Burgerlichen Rechgib-
lished in two editioné! refers to the relative character of the distinctime-
tween private and public law. Enneccerus, who taRgiman law in Goéttingen
and Marburg, presented the first two volumes of skeond draft Aweiter
Entwurf) of the German Civil CodeBirgerliches Gesetzbugin the German
National Assembly. His accomplishments are outstandlso from the aspect
of civil law codification in Germany. His view ohé classification of the legal
system deserves particular attention for this neasowell.

In the 20th century Hans Carl Nipperdey (1895-19@8lisciple of Lehmann
and Hedemann, also emphasised the relative naftihe separation of public
and private law? Nipperdey, who elaborated the doctrine of Enétwirkung
der Grundrechtei.e. the doctrine of the influence of the Consiitu
(Grundgesetizof the Federal Republic of Germany on the impletaigon of
private law related rules, pointed to the relatiharacter of such separation in
his famous workGrundrechte und Privatrechivhich was published in 1961.

41 |ehrbuch des Biirgerlichen Rechiss first published in 1900. The second editianyhich
Enneccerus worked for three years, was publishemvinparts(Abteilung. The first part.
published in 1928, in the year of the author’s dedeals with the Introduction and General
Part(Einleitung. Allgemeiner T@ilof BGB, the second part published in 1927, a yadieg,
deals with Contract Law PaRecht der Schuldverhaltnigsef BGB. None of the editions of
Lehrbuch des Biirgerlichen Rectgmbrace the entire civil law or the complete mateof
BGB because the introduction of property law, matriinal law and the law of inheritance is
missing.

For the oeuvre of Nipperdey in jurisprudence ardtk significance, see:HT MAYER-MALY :
Gedenkrede auf H. C. Nipperdeyrefeld, 1970, H.StumpF. “Hans Carl Nipperdey” in:
Juristen im Portrait. Festschrift zum 225 jahrigdwbilaum des Verlages C. H. Bebhunich,
1988, 608 ff. and KApowmEeIT: “Hans Carl Nipperdey als Anreger fur eine Neubedring
des juristischen DenkensJuristenZeitung61 (2006)) 745-751.
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According to Levin Goldschmidt (1829-1897), profesat Heidelberg, then
Berlin, at least 17 theories are known to existelation to the separation be-
tween private and public law. In the opinion of @Gahmidt, who is regarded
as the founder of the science of commercial lathéaxmodern sense, the great
number of frequently diametrically different thexsper sepoint to the fact
that separation of the two branches of law is exélg problematic.

Professor Erwin Riezler (1873-1953), in his studlylitération des frontiéres
entre le droit privé et le droit publf€ published in 1938, analyses the question
of the separation of private and public law in 20emtury legal systems. He
points out that in Germany after the National St seized poweY the
politically influenced public law became prevailing his view the emphasis
and patrticularly the exaggerated emphasis of tfferdnce between the two
branches of law in the past was inappropriate fh istorical and legal doc-
trine related reasons. He considers, however, ¢imeirdant theory making no
difference between public and private law at allEnglish jurisprudence as
anachronistic. Public law — he points out — must @ subordinated neither
to political nor to ideological considerations. $imeans that considerations of
contemporary politics are not allowed to make ath ®nthe unity of the legal
system.

Léon Duguit (1859-1928), who is author, among otlerks, of the five-vol-
ume Traité de droit constitutionnelis of the opinion that public land(oit
public) cannot be treated as “perfect” law in other temamsarea of law or
branch of law. Therefore the correctness of thésidin (dichotomy) between
public and private law is highly disputable. Acdogito Duguit — who fol-
lows the Greek-Roman model — distinction betweeliptand private law is
having only classifying character.

Other French authors also highlight the relativeurea of the difference be-
tween public and private law for which the reasbaudd be found in the dif-
ferent historical traditions and the special chamastics of the development of
law. Raymond Guillien, a professor of the Universit Lyon, finds it neces-
sary to emphasise that no “demarcation line” cafobed betweemwlroit public
and droit privé. Consequently, the elimination of the differenaween the

43 E. RIEZLER: “Oblitération des frontiéres entre le droit prieé le droit public”, in:Recueil
d’études en I'honneur d’E. Lambei€inquieme Partie —e droit comparé comme science
sociale,Paris, 1938, 117-136.

4 For the political and public law changes followitiee era of the National Socialist takeover
(Machtergreifung, see: GHamzA: “Die Idee des ,Dritten Reichs” im deutschen phiipbi-
schen und politischen Denken des 20. Jahrhundettstschrift der Savigny-Stiftung fur
Rechtsgeschichi&ermanistische Abteilung118 (2001) 321-336.
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two branches of law — at least in the second Hati@ 20th century — cannot
be expectedf

It is worth mentioning from the point of view ofdhrelationship between pri-
vate and public law in the field of legislation teection 6 of the Swiss Civil
Code under which federal private law does not lithe competence of the
cantons in the area of public law. (“1. Die Kantamerden in ihren 6ffentlich-
rechtlichen Befugnissen durch das Bundeszivilragbht beschrankt. 2. Sie
kénnen in den Schranken ihrer Hoheit den Verkehrgaiissen Arten von
Sachen beschrénken oder untersagen oder die Resti$dfe Uber solche
Sachen als unglltig bezeichnen.”) It would be imappate, however, to over-
emphasise the separation between private and dablisolely on the basis of
the section quoted above. This legislative provis®in relation exclusively
with the competence of the cantons and the fedeaditral) state due to the
federal (confederal) structure of the Switzerland.

The doctrinal problems of separating public anggig law can be clearly seen
in the French dominant doctrine under which the ¢dwivil procedure droit
de procédure civilein France is a part of private ladr6it privé). On the other
hand the prevailing doctrine in Italy classifies thw of civil proceduredfritto

di procedura civilg as a part of public lawd{ritto pubblicg).

There is no doubt that tteimma divisidbetween public and private law, the
logical and dogmatic basis of which is more thanldful, is not implemented
uniformally in judicial practice in some countriekthe European continent. As
an example we can refer to the variety in the faflémplementation of law in
the practice of high courts in France. In this rdgan particular, it deserves
mentioning that while the application of law by tBGeur de Cassatiois pri-
marily based on private law, the implementatiote®f by theConseil d’'Etatis
mainly based on public law.

4 As the French legal scholar puts it: “La distiontidu droit public et du droit privé nest donc
pas sirement en voie de véritable disparitionli8ine comporte aucune ligne de démarcation,
elle correspond a des élans juridiques bien distigai sont en lutte permanente (sic! G..H.)
Elle nous vient d'un immense héritage historiquguatlique.” R.GuUILLIEN: “Droit public et
droit privé”, in: Mélanges offerts a J. Brethe de la Gress®mdeaux, 1967, 323.
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IX. Classification of the legal system and legal eatation
at faculties of law in the Middle Ages and in Moden Times

We have to mention that the division of the legatem into branches of law
played no role in the teaching of law neither ia Middle Ages nor in Modern
Times. It is important to emphasise that the Uritgrof Halle @Alma mater
Halensi$, founded on 12th July, 1694 by Frederick IlI Etgof Brandenburg,
who became Emperor of Prusskdhig in Preussenin 1701 as Frederick I,
was considered to be the most modern and pressigs@uman university at the
time.

The University of Halle had such notable professmwsChristian Thomasius
(1655-1728), Christian Wolff (1679-1754) and JohaBattlieb Heineccius
(1681-1741). All of them are outstanding represivea of the School of Natu-
ral Law and early German Enlightenment. Christiiwmasius — who in 1690
was forced to leave the University of Leipzig (whibad been founded in
1409) — was considered as the “spiritual fatherthaf University of Halle. It
is primarily the merit of Thomasius that all facedt of thekurbrandenbur-
gische Landesuniversitat the university was namely founded by Frederick
lll, Prince-elector Kurfirst) of Brandenburg — became institutions in which
reform ideas were prevailing. Moreover we have &ntion that Thomasius
received a mandate in 1713 from the Frederickrg ki Prussia, to start and
complete the work of codification of law in the gaom.

In spite of the fact that the University of Hallej@yed outstanding reputation
throughout Europe and was considered to be an dagmmeform university
(Reformuniversitdt that quality did not mean any change in legalcagion.
The four professors at the Faculty of Law of thevdrsity exposed the legal
system in a traditional scheme developed throughhet centuries. This
scheme was characterised by the fact that law awaght following its sources
(fontes juri3 and not along the lines of its “branch8'This scheme was
clearly reflected in the structure of chaicathedrag of the law school. In the
year of the foundation of the university the follag professorships were set
up: Decretalis Codex PandectaeandlInstitutiones In this regard we could refer
to Erich Genzmer, the notable legal historian, whiphasised the importance of
the structure of faculties of law in European ursites in his work entitle®as
rémische Recht als Mitgestalter gemeineuropaisthtur®’.

4 For the legal education method prevailing at the af the Glossators, see:WEIMAR: “Die
legistische Literatur und die Methode des Rechtstiokes der Glossatorenzeit”, intus
Commune?2 (1969) 47 ff.

47 E.GENzMER: “Das rémische Recht als Mitgestalter gemeineussbr Kultur”, in:Gegen-
wartsprobleme des internationalen Rechts und deh®philosophie. Festschrift fir R. Laun
zu seinem 70. Geburtstaddamburg, 1953, 516 ff.
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X. The gquestion of classification of the legal sysm
in legal theory and in international law

It has to be stressed that jurispsriperiti or jurisconsult) of ancient Rome
and of the Middle Ages had their own particular raggh to law which was
different from the view of Hans KelséhOne of the most important charac-
teristics of Kelsen’s concept regarding law is ttiere is a close relationship
between lawj@s) and the staterés publica. Consequently, law and state are
essentially inseparable categories from each athércannot be analysed sepa-
rately. However, it is proper to say that the vigfidf the general rules of law
does not directly depend on the decisions of thée sfes publicd. For the
Romans the following things belonged to the ardawf the customs of a legal
community, resolutions passed by popular assemfd@witia), legal acts is-
sued by monarchs (kings and emperors), so-calkegositivum and the legal
principles (maxims) and ideas elaborated in theksaif jurisconsults, chiefly
in their responsa The latter, however, unlike the sources of lawitg the
legal force by virtue of legislation, took effaatperio rationisrather tharra-
tione imperii

Anton Friedrich Justus Thibaut (1772-184Q)ointed out the aimlessness of
the differentiation between public and private liavhis essayJber unnéthige
Unterscheidungen und Eintheilung&@npublished in 1798. The famous Ger-
man legal scholar of Heidelberg did not deal wiie uestion of separating
public law Effentliches Rechtand private law Hrivatrech) from each other

48 See HKELSEN Allgemeine Staatslehrd@erlin, 1925. For Kelsen's concept of state avd la
from recent literature, see BREIER Rechtslehre, Staatssoziologie und Demokratietheorie
bei Hans KelsenBaden-Baden, 1989

49 For the significance of Thibaut within German d&futopean legal science, see:DdRN: Die

Rechtslehre von Anton Friedrich Justus ThibdDiss. Tibingen, 1958.; HKIEFNER Ge-

schichte und Philosophie bei A.F.J. Thihabtss. Munich, 1959; H.-USTUHLER: Die Dis-

kussion um die Erneuerung der Rechtswissenschaft 7@®-1815Berlin, 1978, 177-196; D.

TriPP. Der EinfluR des naturwissenschaftlichen, philosoge® und historischen

Positivismus auf die deutsche Rechtslehre im 1%hdmidert. Munich, 1983, 168-201; A

KiTzLeR: Die Auslegungslehre des Anton Friedrich Justus dititFrankfurt am Main, 1986.;

R. OGoRek: Richterkénig oder Subsumtionsautomat? Zur Justizibem 19. Jahrhundert.

Frankfurt am Main, 1986, 126-144;RUCKeRT. “Heidelberg um 1804 oder: die erfolgreiche

Modernisierung der Jurisprudenz durch Thibaut, @aui Heise, Martin, Zacharid,” in:

Heidelberg im sakularen Umbruch{Hrsg. von F. Strack) Heidelberg, 1987. 83-116; H

HATTENHAUER: “Anton Friedrich Justus Thibaut und die Reinhedr dlurisprudenz”, in:

Heidelberger JahrbiicheB4 (1990) 20-35.

A. F.J. THiBauT: “Uber unnéthige Unterscheidungen und Eintheilungém”Versuche tber

einzelne Teile der Theorie des Recltslena, 1798, 79 ff. The two-volunversuche lber

einzelne Teile der Theorie des Rectite second volume of which was first published in

1801) came out in second edition in 1817.
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even in hisSystem des Pandekten-Rechtfitst published in Jena in 1803.
Thibaut’'s concept deserves special attention a¢szalse he dealt with theo-
retical questions of law several times in his wofks

Fritz Schulz (1879-1957) states in his workPrinzipien des rémischen
Rechts* published in 1934, that a kind of “imperialistiense of mission”
(Sendungsbewusstsgivas typical of the Romans. He based his viewhan t
works of Cicero (first of all the theories expoudda dialoguesDe oratore
andDe re publica. Cicero emphasised that Rome, unlike other statéstiq-
uity, established both a legal system and a glebapire. Schulz, who was
professor of Roman law and civil law at the Uniugrof Innsbruck, Kiel,
Gottingen, Bonn, Berlin and then, after his emigrain 1939, in Oxford, did
not deal in his above-mentioned work with the dansof Roman legal system
(ordo juris). The way he saw it, the Roman legal system reedhin essence
unchgnged throughout the various periods of thesldpment of the Roman
state’

In the context of international (public) law weeaeto the fact that according to
the above-mentioned Sir Henry Sumner Maine, intenal law equals “pri-
vate law writ large”. In his view the terminology ioternational law is histori-
cally based on private law related notions. Thawhy the renowned English
legal scholar approaches several institutions t#rivational law from the as-
pect of private law related institutions. Maine tesi in his workAncient Law,
its Connection with the Early History of Societydaits Relation to Modern
Ideasas follows: ,,..there are entire departments of international juddence
which consist of the Roman law of Property”. Heitdellows that the doctrine
of international law is in close connection witretRoman law of property,

51 System des Pandekten-Red#sred as a basis of teaching Roman laienttiges rémisches
Rechtat several German universities through decadefadt, eighth edition was published in
1834.

His most significant works on the questions ofaletheory, apart from the above-mentioned
Versuche Uber einzelne Teile der Theorie des Reatgsluristische Enzyclopadie und
Methodologiepublished in 1797 andheorie der logischen Auslegung des Romischen Recht
first published in 1799 (second edition published 806).

% For the scholarly oeuvre of Fritz Schulz, see: PMUME: “Fritz Schulz (1879-1957)”,
Zeitschrift der Savigny-Stiftung fir RechtsgesdeigtRomanistische Abteilupg75 (1958)
496-507. and MBRETONE “Postulati e aporie nella ,History” di Schulz'h:iFestschrift fur

F. Wieacker zum 70. Geburstagottingen, 1978. 37-49.

This work of Fritz Schulz was published in EngliSipanish and Italian translations.

Fritz Schulz in his worldistory of Roman Legal Scienpeblished in 1946, also published in
German in 1961 entitleGeschichte der romischen Rechtswissensctwafk no notice of the
problem of classification of Roman law. The samttue for his workClassical Roman Law
published in 1951.
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which is a basic institution of the Roman legalteys™® In Maine’s opinion,
the separation of public law from private law i€ poactical in relation to in-
ternational (public) law eithéf.

Hersch Lauterpacht (1897-1960), in his famous viRrikate Law Sources and
Analogies of International Lawpublished in 1927, emphasises the paramount
role of private law and private law based analogigaternational (public) law
in the field of international arbitration. Accordgjrio Kelsen's famous disciple,
private law and private law analogies form sourcgsnternational (public)
law. Hersch Lauterpacht, who was a disciple of LArdold Duncan McNair
in England, was a committed opponent of legal pasih.>®® For him justice
(iustitia) and equity dequitag constitute to a great extent the pillars of the e
forcement of law? This concept of Lauterpacht, which is rooted iniceal
perception of law, explains his emphasis on thetanting role of private law
among the sources of international (public) lawe&ting the dominant role of
private law therefore makes the distinction betwpeblic law — in this case
international (public) law — and private law relati In the 20th century and
also in the first decade of the 21st century, tteblem of the classification of
the legal system, often for political reasons, asreected to the question of

%8 For the significance of Roman law in the scholaeyvre of Maine, see: G.AbzA: Jogdsz-
szehasonlitas és az antik jogrendszé@amparative Law and Legal Systems of Antiquity.
Budapest, 1998, 48 ff. Regarding Maine’s view on caragive law, see: GdamzA: "Sir
Henry Sumner Maine et le droit compar&tbis luris Romanil0 (2005) 7-21.

Maine was not only a theoretician of law; he hémse connection with politics arjds in
praxi as well. Maine’s contact with legal practice isalysed in detail by GFEAVER: From
Status to Contract. A Biography of Sir Henry Mair822-1888.London, 1969, and FC. J.
Cocks Sir Henry Maine. A Study in Victorian Jurispruden€ambridge—New York, 1988,
39-51.

Hersch Lauterpacht explains his views on functiofigsnternational (public) law inThe
Function of Law in the International Commun{®xford, 1933).

For the role of equityagquitas equity, Billigkeit, etc.) in the development of the legal system,
see: V.MICELI: “Sul principio di equita”jn: Studi in onore di V. Scialojdl. Milan, 1905, 84
ff.; F. PRINGSHEIM: “Jus aequum und jus strictumZeitschrift der Savigny-Stiftung fur
Rechtsgeschicht@®omanistische Abteilupgd2 (1921); MRUMELIN: Die Billigkeit im Recht
Tubingen, 1921; EQOsiLia: L'equita nel diritto privato. Rome, 1923; CToBefAs La
Equidad y sus tipos historicos en la cultura ocotdé europeaMadrid, 1950; HMAZEAUD:
“La notion de «droit», de «justice» et d’ «equitéisi: Aequitas und bona fideBestgabe zum
70. Geburtstag von A. Simonilgasel, 1955, 229-233; @.LPA: “Modern Equity (spunti sul
nuovo significato di equity nella evoluzione ateidlel Common law, in: L'Equita, Atti del
VII Convegno di Studio organizzato dal Centro Nazierdil Prevenzione e Difesa Sociale
Milan, 1975, 263 ff.; MRoToNDI: “Considerazioni sulla funzione dell’equita in ustema di
diritto positivo scritto”, in:Rivista Internazionale di Filosofia del Dirittdl977, 666 ff; V.
PIANO MORTARL “Aequitas e jus nellumanesimo giuridico francgsén: Atti della
Accademia Nazionale dei Lincei Anno CCCXGR/1997. Classe di Scienze Morali Storiche
e Filologiche Memoria Serie IX — volume IX — faadRome, 1997. 143-279.
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public law attaining private law features, on thee dand, and private law at-
taining public law features, on the otfer.

XI. Conclusions

We can draw the general conclusion that it wouldniag@propriate to identify
the Roman term giis publicumwith the notion of public law in modern legal
systems. The same is holding true for the Roman tdjus privatumwhich is
by no means identical with the notion of privates lm modern legal systems.
The explanation for this difference is primarilylde found in the fact that these
two “branches of law” in ancient Rome were in relatto specific economic,
social and legal circumstances. In addition to thathave to mention that in
contemporary legal systems the state may be, witbhst no limitation, party
in a private law relationship having no hiererchitature.

For instance, if damage is caused by state agernbesaggrieved party may
sue the state treasyfiscus]). In contrast to that in ancient Romues privatum
based on the equal status of both parties of thal idispute did not exist in
general. This particular phenomenon was due tdabethat Roman citizens
(cives Romaniwere subordinated to the stateq publicg due to the basically
hierarchical relationship between state and citfzen

Another example can be Roman “criminal law” (thoughsuch branch of law
was known to Romans). One of its areas, the sedalliblic offencescfimina

or delicta publica belonged tqus publicum whereas the other sphere of Ro-
man “criminal law”, the so-called private offendéelicta privatg belonged to
jus privatum It has broad consensus that modern criminal fapait of public
law governed by public law related principles.

Furthermore in Roman law the rules of civil proceda- mainly in family and
property affairs — form part gtis privatum In modern legal systems, how-
ever, civil procedure belongs to public lag#féntliches Rechpublic law,droit

0 From earlier literature, see HUBER: Recht, Staat und Gesellschaern, 1954. 32 ff. More
recently, Jean Carbonnier is justified writing abthe growing role of ideology, which is a
fact to be taken into account from the aspect ef division of the legal system. See J.
CARBONNIER: Droit et passion du droit sous | RépubliqueParis, 1996, 121 ff.

®1 For the specialization of Roman law based private (jus privatun), see e.g. the study of
Robert Feenstra. FEEENSTRA “Dominium and jus in re aliena: the origins of aiciaw
distinction”, in:New Perspectives in the Roman Law of Property. Edsay Nicholas(Ed.
by P. Birks), Oxford, 1989, 111-112.
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public, diritto pubblicg derecho publicodireito publico etc.) as interpreted
broadly — except for the doctrine that is prevalarfrance’?

The above analysis makes clear that the idea ddidiivof public and private
law in the modern sense was alien to Roman jurilgrce. In medieval juris-
prudence the Glossators — Azo in particular — pamindut the disadvantages
of the division of the legal systerorflo juris or systema juris They claimed
that “breaking down” the uniform legal system aciiog to artificial criteria
might detrimentally influence the interpretation lefal rules, their enforce-
ment, and even the development of law in generaé Glassification of the
legal system, into “branches of law” might evoke ttanger of undermining
the unity of the legal system. The Commentatorsjata Bartolus, Baldus and
Luca da Penn® paid particular attention to the problems aridiogn the divi-
sion of the legal system. Analysing various insiiitas ofjus publicumin their
writings (ractatug they did not consider public law as an autonontmasch
of law. An important role in their approach may éaayed the fact that they
explained and interpreted concepts and institutidfiss publicumby using the
terminology ofjus privatum

That approach of Glossators characterises Eurojpeisprudence both in the
Middle Ages and in Modern Timé&8This statement is true in our view despite
the fact that in common law jurisdiction(s) in ratelecades, the opinion is
gaining ground that the separation of public laenfrprivate law may be ad-
vantageous to the development of fGw.

52 |n their textbooks the French civil law specialistg. Jean Carbonnier (1909-2003), Phillippe

Malaurie and Frangois Terré handle the law on gxilcedurgdroit de procédure civileas
part of private law(droit civil).

We refer here to the fact that the commentarytewriby Luca da Penne to thiees libri was
published in France only in 1509 in which the authses the historico-philological method
contrary to the traditional dialectic-scholastieon

With regard to recent view about the distinctiostvieen private law and public law in
German literature see the paper of Walter LeisérLEISNER ,Unterscheidung zwischen
privatem und 6ffentlichem RechtiuristenZeitung61 (2006) 869-875. See also DriGm:
.Die Trennung von offentichem und privatem Rechti; Jus-Didaktik Heft 6. Sozialwis-
senschaften im Studium des Rechts Bd. IV, Recbiédete Munchen, 1977, 55-66.

In our view it is a mistake to present public lawthout finding time to speak also of Roman
public and private law. Such an error occurs, fmtance, in the work of Hermann Conrad:
Deutsche Rechtsgeschiclfdl. Karlsruhe, 1962-1969 which is still occasionally quoted. In
that book Conrad introduces the development of @arpublic law without regard to its
antecedents in Roman law and the relativity ofsygaration between public and private law.

63

64

65



THE CLASSIFICATION (DIVISIO)... 31

Bibliography

This bibliography is not a list of all works quotedthis essay, but an orienta-
tion for further reading.

H. Goupy: Trichotomy in Roman Lav)xford, 1910. (Reprint: Aalen, 1980)

E. JUNG: “Uber die Abgrenzung des Privatrechts vom o6ffehtiic Recht und
Uber die Gliederung des gesamten Rechtsstaffsifschrift flr Rechtsphi-
losophie in Lehre und Praxifi, Leipzig, 1919.

W. HOFACKER “Der logische Aufbau des deutschen Rechts, Beitrage zur
Vereinfachung deRechtswesenS§tuttgart, 1924.

A. P. HigGINS: “The Work of Grotius and of the Modern Internatibhaw-
yer,” in: Cambridge Legal Essays written in honour of andspraed to
Doctor Bond, Professor Buckland and Professor Ke@ambridge, 1926.

H. LAUTERPACHT. Private Law Sources and Analogies of Internatiobalv
(With Special Reference to International ArbitrafijoLondon, 1927.

W. BURCKHARDT: Methode und System des Rechtsich, 1936.

J. V. BReDT: “Offentliches und privates Recht in den b&auedichBesitz-
verhaltnissen am Niederrhein,” iReitrdage zur Neugestaltung des Deut-
schen Rechts. Festgabe E. Judarburg, 1937.

MOORGY.: A jogrendszer tagozddasanak probléméRroblem of the Classi-
fication of the Legal System), Budapest, 1937.

E. RIEZLER: “Oblitération des frontieres entre le droit prig€le droit public,”
in: Recueil d’Etudes en 'honneur d’E. Lambe@inquiéme Partie —Le
droit comparé comme science socjdtaris, 1938, 117-136.

SZONTAGH V.: “Kbdzjog é§ maganjog elvalasztasa,” (Separatibfublic and
Private Law) Jog- és Allamtudomanyi Szerlé (1938) 174-181.

H. HUBER: Recht, Staat und Gesellschdtrn, 1954.

A. K. R. KIRALFY: “The Relativity of Legal Concepts,” irBritish Legal Pa-
pers,London, 1958, 33-56.

P.VINOGRADOFE Common Sense in Lalwondon, 1959.

M. LAMARQUE: Recherche sur I'application du droit privé aux Seeg publics
administratifs.Bordeaux, 1960.



32 GABOR HAMZA

H. CoING: Zur Geschichte des Privatrechtsystefsnkfurt am Main, 1962.

F. DE VISSCHER “Blrgerrecht und Kultureinheit im Imperium Romantim,
Osterreichische Zeitschrift fiir 6ffentliches Ret2t(1962) 71-85.

V. PIANO MORTARI: Diritto romano e diritto nazionale in Francia neésolo
XVI. Milano, 1962.

SAMU M.: A szocialista jogrendszer tagozédasanak alafffundation of the
Classification of Socialist Legal System), Budap&864.

R. GUILLIEN: “Droit public et droit privé,” in:Mélanges offerts a J. Bréthe de
la GressayeBordeaux, 1967. 310-323.

J. BENEYTO: “El pensamiento juridico en el humanismo espafll siglo
XVI,” in: Scritti in memoria di W. Cesarini Sforzslilan, 1968, 51-72.

H. CoING: Die ursprungliche Einheit der europdischen Rechésemschatft.
Wiesbaden, 1968.

J.-P.NEGRIN: Le Conseil d’Etat et la vie publique en France deplo58
Paris, 1968.

S. JBRGENSEN Grotius’s Doctrine of ContractScandinavian Studies in Law
13 (1969)

P.WEIMAR: “Die legistische Literatur und die Methode descRsunterrichts
der Glossatorenzeit,” idus Commung (1969)

F.GJIDARA: La fonction administrative contentieysaris, 1972.

J. BRETHE DE LA GRESSAYE "Montesquieu Fondateur du Droit Public Mod-
erne,” in: Mélanges en 'honneur du Professeur M. Stassinapo®aris,
1974.

Le Conseil d’Etat(sous la direction de L. Fougére) Paris, 1975.
W. ULLMANN : Law and Politics in the Middle Agelsondon, 1975.

W. ULLMANN: Medieval Foundations of Renaissance Humanisondon,
1977.

A. GUARINO: L’ordinamento giuridico romand\apoli, 1980.

J. GAUDEMET: “La contribution des romanistes et des canonistédiévaux a
la théorie moderne de I'état,” iRiritto e potere nella storia europea. Atti
in onore di B. Paradisi.lIFirenze, 1982.



THE CLASSIFICATION (DIVISIO)... 33

W. ULLMANN : “Public Law as an Instrument of Government intblical Per-
spective: New Rome and Old Rome in the Light oftétisal Jurispru-
dence,” in:Diritto e potere nella storia europedtti in onore di B. Paradisi
|. Firenze, 1982.

W. WOLODKIEWICZ: “Humanisme juridique et systématisation du dr@it
propos d’un ouvrage récentRRevue historique de droit francais et étranger
64 (1986) 79-82.

R.ORESTANG Introduzione allo studio del diritto romanBologna, 1987.
PH. S.JAMES: Introduction to English LawLondon, 198¥.
B. PACTEAU: Contentieux administratiParis, 1989

D. CHABANOL: Code annoté et commenté des tribunaux administratifdes
cours administratives d’appdParis, 1990.

C. GABOLDE: Procédure des tribunaux administratifs et des cadministra-
tives d’'appelParis, 1991.

B. STIRN: Le Conseil d’'Etat, son réle, sa jurisprudenBaris, 1991.
P.FANACHI: La justice administrativeParis, 1992.

R. C. vAN CAENEGEM: An Historical Introduction to Private LawCambridge,
1992.

M. FRANGI: Constitution et droit privé. Les droits individuets les droits
économiquedParis, 1993.

X. LEwIS: “The Europeanisation of the Common Law,” ifransfrontier Mo-
bility of Law. The Hague—London—Boston, 1995. 47-61.

L. FAVOREAU: “La constitutionnalisation du droit,” in:'Unité du droit. Mé-
langes en hommage a R. Dradraris, 1996. 25-42.

HAmMZzA G.: “Cicero és az Okori allambdélcselet,” (Ciceralarheory of State in
the Antiquity), Acta Facultatis Politico-iuridicae Universitatis @atiarum
Budapestinensis de Rolando E6tndsninatae 35 (1995/1996) 9-44.

A. KOLLMANN: Begriffs- und Problemgeschichte des Verhaltnisses for-
mellem und materiellem RecBerlin, 1996.

J. SCHRODER “Die ersten Juristischen ‘Systematiker.” Ordnungstedlungen
in der Philosophie und Rechtswissenschaft desd@handerts,” infFest-
schrift fir St. GagnérEbelsbach, 1996. 112-150.

J.M. RAINER: Romisches Recht. Geschichte und Sysataburg, 1997.



34 GABOR HAMZA

HAmMZA G.: JogOsszehasonlitas és az antik jogrendsz@Ceknparative Law
and Legal Systems of Antiquity), Budapest, 1998.

HAaMzA G.: “Accursius és az eurdpai jogtudomany kezdetf@iccursius and
the Beginnings of European Jurisprudenc&)gtudomanyi Kozlbnyp4
(1999) 171-175.

P. STEIN: “A Seventeenth-Century English View of the Eurapegus com-
mune,” in: Excerptiones juris: Studies in Honor of A. Gourderkeley,
2000. 717-727.

I. MURARU—E. S. TAMASESCU. “Quelques considérations sur la constitution-
nalisation du droit roumain,” ir.e nouveau constitutionnalisme. Mélanges
en I'hnonneur de G. Conaaris, 2001. 407-417.

J. SCHRODER Recht als Wissenschaft. Geschichte der juristisddethode
vom Humanismus bis zur historischen Schule (156018 inchen, 2001.

G. HamzA: Die Entwicklung des Privatrechts auf romischredtir Grund-
lage unter besonderer Beriicksichtigung der Rechtsekiung in Deutsch-
land, Osterreich, der Schweiz und UngaBudapest, 2002.

HAMzA G.: Az eurOpai maganjog féiése. A modern maganjogi rendszerek
kialakulasa a rémai jogi hagyomanyok alapjg@irends in the Development
of Private Law in Europe. The Role of the Civiliéradition in the Shaping
of Modern Systems of Private Law), Budapest, 2002.

M. DEGUERGUE Procédure administrative contentieu§aris, 2003.

B. PACTEAU: Le Conseil d’Etat et la fondation de la justice adistrative
francaise au XlIXsiécle Paris, 2003.

R. CHAPUS Droit du contentieux administratiParis, 2004
B. ODENT— D. TRUCHET:. La justice administrativeRaris, 2004.

G. HamzA: Le développement du droit privé européen. Le délda tradition
romaniste dans la formation du droit privé moderBadapest, 2005.

FOLDI A. — HAMzA G.: A rébmai jog torténete és institlciqHistory and In-
stitutes of Roman Law) Budapest, 2806



THE CLASSIFICATION (DIVISIO)... 35

SUMMARY

The Classification (ivisio) into ‘Branches’ of Modern
Legal Systems (Orders) and Roman Law Traditons

GABOR HAMZA

Professor Gabor Hamza delivered his inaugural teatm “The Classification
(divisio) into ‘Branches’ of Modern Legal Systems (Ordeasjl Roman Law
Traditions” at the Hungarian Academy of SciencessBrOctober 2004. The
present paper is based on this inaugural lecture.

The author emphasizes in the initial part of higlgtthe contemporary signifi-
cance of Roman law traditions. He points out tih&t idea of classification
(divisio) of the Roman legal system originated in ancierge® philosophical
thinking. He also emphasizes that the classificatiopartition @ivisio) of ius
civile is in no way related to the present-day clasgificaof the legal order
(system) into various ‘branches’ of law, particiyan civil law jurisdictions.
The notion of theus civile comprising originally the entire legal order bt
Roman State, had multiple meanings sinceidkecivile regulated all areas of
the legal order of the Roman State and all ledaltioms arising between its
citizens €ives Romani In the later period of the Romaes publica theius
praetorium(ius honorarium appeared as a counterpart of itheecivile

The author further points out that the notion & Romarius privatumwas not
identical with the notion of the private law knowm contemporary legal or-
ders. The same holds true for the notion of the &vios publicumin relation
to the modern comprehension of public law in comerary legal orders. This
difference is due to the fact that the Roman natiointheius privatumand the
ius publicumoriginated in totally different social and economircumstances.
He draws attention to the fact that tHigisio was not merely a theoretical one
but instead adequately reflected Roman reality.

The author refers to the fact that for the Romaisgonsults thelivisio of the
legal system into ‘branches’ was merely a formad¢stific classification with-
out any practical significance. The distinction maoy Ulpianus is by no
means one of a theoretical nature. He placed platiemphasis on analyzing
the famous late 12century dispute between the two outstanding Gtossa
Placentinus and Azo Portius. Placentinus (t 1188) learly separated the
legal system intoius privatum and ius publicum considering these two
‘branches’ of law asluae resor real existing things. Azo heavily opposed this
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idea, insisting on the necessity of keeping theyufuinitas iurig of the legal
order. Since Azo was convinced of the necessithefunity of the legal order,
he rejected théliversitas rerum vel personarymointing out that the separa-
tion of theius publicumfrom theius privatumcould exclusively assume the
function of orienting lawyers.

Géabor Hamza draws attention to the structure oCibdex lustinianusempha-
sizing that the last three booKgrds libri) of this Code contained exclusively
public law relatededicta(constitutionelof the Roman emperors. Of particular
significance from the viewpoint of the developmehpublic law is the subse-
guent interest towards tHAees libri expressed both by the Glossators and Com-
mentators.

The author next emphasizes that the non-existierttio into ‘branches’ of the
legal order in ancient Rome did not hinder the tmeent of theus publi-
cum He also points out that, particularly in Germahg representatives of the
public law Effentliches Rechtavailed themselves of the concepts and termi-
nology of theius privatum(Privatrech). Indeed, the outstanding specialists of
the public law ¢ffentliches Recht)pertaining to the German Pandectist legal
science Pandektenwissenschpftluring the 19 century, also availed them-
selves of this terminology. It deserves mentiortimag Paul Laband and Georg
Jellinek were equally well-versed in both privanel goublic law.

Next turning to English jurisprudence, the authotes that Sir Thomas Erskine
Holland considered private law as ‘the only typigaderfect law’ in his work
Elements of Jurisprudenaghich was published in 1880. It is worthy to men-
tion the ideas of Sir John Salmond, the highly-teduNew Zealand lawyer.
His view relating to thalivisio of the legal order was similar to that of Ulpi-
anus, since he also regarded public lays publicun) relating to thees sac-
rae, sacerdotesandmagistratus Salmond, furthermore, like Ulpianus, did not
attribute any practical importance to tHevisio into ‘branches’ of the legal
order.

In the French legal doctrine, Léon Duguit, followEdpianus’ concept, un-
derlining in his workTraité de droit constitutionnethe relative nature of the
divisio of the legal system into public lawlr6it public) and private lawdroit
privé) and emphasizing that the idea lying behind thigsio served exclu-
sively the purpose of classification.

In the last part of his study the author makes smaflections upon thdivisio
into "branches’ of the legal order in the fieldlefjal education. He emphasizes
that legal education both in Middle Ages and modenes was based upon the
sources of lawféntes iuri3, rather than on the “branches” of the legal syste



THE CLASSIFICATION (DIVISIO)... 37

He refers in this regard to the Faculty of Law bé tUniversity of Halle,
founded by the Prussian State d&@ediormuniversitain 1694. At the University
of Halle, the four Chairs (professorships) wereebasn thefontes iuris(De-
cretalis, Codex, Pandectae, Institutiones

Referring to a number of examples, the author efghper proves that Roman
law did not recognize a separation between pulniit @ivate law as it is rec-
ognized today in many jurisdictions. He points dat,compliance with the

thoughts of Azo, the ‘danger’ of this separatioheTivision is hardly able to

provide any contribution to an adequate interpi@teand development of law,
since it evokes the ‘danger’ i.e. the negative eqgnences of disintegration of
the legal system.

RESUMEE

Die Untergliederung der modernen nationalen
Rechtsordnungen in Rechtsgebiete (bzw. Rechtszwejge
im Lichte der rémischrechtlichen Tradition

GABOR HAMZA

Die Abhandlung, die auf dem am 6. Oktober 2004 em¢hgarischen Akade-
mie der Wissenschaften gehaltenen Antrittsvortragjdst, behandelt ein Uber-
aus weitverzweigtes Thema, das auch heute in det®eissenschaft hochst
aktuell ist und sowohl vom rechtshistorischen w@amvrechtsdogmatischen
Standpunkt her einer wissenschaftlich und auchtisdkbedeutenden Analyse
unterzogen werden kann. Der Autor schneidet dasnahiberwiegend aus der
Sichtweise des rémischen Rechts und der Rechtsighighg an. Er weist dara-
uf hin, dass dialivisio bzw. distinctio desius Romanund.h. der Rechtsord-
nung des romischen Staates mit der Untergliededemgnodernen nationalen
Rechtsordnungen keinesfalls gleichgestellt werdari. Gogar dasus civile
selbst hatte namlich im Laufe der Geschichte desséhen Rechts keine ein-
heitliche Bedeutung gehabt. Sowohl im archaisct&lawach im vorklassischen
romischen Recht bedeutete das civile das Recht der romischen Blirgei- (
ves Romal)j und zwar ohne Unterscheidung zwischen desnprivatumund
ius publicum.Es war folglich nicht mit dem Privatrecht im moden Sinne
identisch. Dasus civile bedeutete das Recht von Rom als Stadtspaais)
Spater wurde daisis civile dem deraequitasgrof3e Bedeutung beimessenden
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ius praetoriumgegenibergestellt. Lediglich das klassische Réglt. die
Rechtsordnung der Prinzipatszeit) war dasjenigeegew, das den Begriff des
ius publicumvon dem desus privatum(und selbst da nicht immer konsequent)
unterschieden hat.

Die bekannte, von Ulpianus stammende DefinitiorPdblicum ius in sacris,
in sacerdotibus, in magistratibus consis{iD. 1.1.1.2.) — betrachtet das 6ffent-
liche Recht als das Recht der religidsen Institigig der geistlichen und staat-
lichen Amter. Die mit gewissem Vorbehalt auch bésite anwendbare Unter-
scheidung, demgemanR das publicumdie utilitas publica,d.h. das Interesse
des Gemeinwesens, wahrend desprivatumdie utilitas privata,d.h. das pri-
vate Interesse zur Geltung bringt, stammt ebenfalls Ulpianus. Natdrlich
kann diese Unterscheidung nicht vollends mit dendenaen Begriff des 6f-
fentlichen Rechts oder mit dem des Privatrechtstifigert werden.

Fur diese Unterscheidundiyisio bzw. distinctio) werden zahlreiche Beispiele
angeftihrt. Im Hinblick auf diese Beispiele untexitint der Verfasser, dass
wahrend der Staat im modernen Privatrecht auchhduscals Subjekt im Be-
reich der privatrechtlichen Verhaltnisse auftrekamn, das rémischeis pri-
vatum diejenigen Rechtsverhdltnisse, an denen sich dechStaat beteiligt,
lange Zeit gar nicht regelte. In der Rechtsordnuiegy Romer wurde der
Rechtsstreit zwischen dem Birgeivis Romandsund dem Staat nicht im
Rahmen des ordentlichen (privatrechtlichen) Prazesggregelt (es fehlte die
formula und die Entscheidung wurde von einem Vertreter Staates, der die
Interessen des Staates wahrnahm, geféllt). DasscbmiProzelRrecht gehorte
namlich Gberwiegend zur Sphéare des Privatrechts. Zdalprozelirecht wird
heute dagegen in vielen nationalen RechtsordnuatgemBestandteil des 6f-
fentlichen Rechts betrachtet. Dies ist z. B. ddt iRdtalien, wo das Zivilpro-
zelrechtdiritto di procedura civil@ zum 6ffentlichen Rechd(ritto pubblico
gehort. (Gleichwohl wird das ZivilprozeRrecktdit de procédure civilez. B.

in Frankreich als Teil des Privatrechisdit privé) betrachtet.)

Weiterhin analysiert der Autor den berihmten Dispwischen Placentinus
und Azo. Er fuhrt aus, dal® nach Placentinusigggublicumund dasus pri-
vatum, duaeres”, d.h. zwei unterschiedliche ,in der Wirklichkeitistterende
Sachen” sind. Nach Azos Meinung hingegen gefahdietAnerkennung des
ius publicumund desus privatumals ,real existierende” Rechtszweigm§iti-
oneg desstudium iurisdie Einheitlichkeit der Rechtsordnung. Nach Aztitso
das Wortprincipaliter den beiden Definitionen hinzugefiigt werden, um die
Bedeutung diesediversitasabzuschwachen. Azo lehnt die Anerkennung der
diversitasrerum vel personarunab. Seiner Auffassung nach bietet diese Un-
terscheidung lediglich eine Orientierungsmdglichkei



THE CLASSIFICATION (DIVISIO)... 39

Der Verfasser erortert anschlieRend die Frage deergliederung der natio-
nalen Rechtsordnungen in Rechtsgebiete bzw. Rewehitgz in der Humanisti-
schen Jurisprudenz im Zusammenhang mit dem Weitmnlales rémischen
Rechts.

Es werden noch weitere Theorien dargestellt, d&fenreter die (angeblich)
bestehenden Unterschiede zwischen dem o6ffentli€esht und dem Privat-
recht betonen. Hier sei unter anderem auf einestédlsing in Maitlands Werk
Constitutional History of Englantlingewiesen, die die Bedeutung des Privat-
rechts unterstreicht gur whole constitutional law seems at times to bedn
appendix to the law of real propet}y

Erwahnenswert ist auch die in Léon Duguits WEr&ité de droit constitution-
nel ausgefuhrte Theorie, demgemanR das o6ffentliche tRdcht als perfektes
Recht (d.h. Rechtsgebiet bzw. Rechtszweig) angesekeden kann. Deswe-
gen ist die Richtigkeit der Trennung des o6ffentticiRechts vom Privatrecht
umstritten. Nach Duguit kann diese Distinktion héieims die Funktion einer
Klassifizierung wahrnehmen.

Erwéhnenswert ist auch die meistens von deutsch#arén im 19. Jahrhun-
dert ausgearbeitete Doktrin, nach der das Privatrdie Verhaltnisse unter
derartigen Personen regelt, die gleichgestellt. ddat pragende Charakter des
offentlichen Rechts dagegen besteht darin, dassRdigelungsweise dieses
Rechtsgebietes bzw. Rechtszweiges auf engste mihidearchischen Verhalt-
nissen verwoben ist. In diesem Zusammenhang witd &\ides schweizeri-
schen ZGB zitiert, demgemanR das BundeszivilreehBeifugnisse der Kantone
im Gebiet des offentlichen Rechts nicht betrifftl. (Die Kantone werden in
ihren offentlichrechtlichen Befugnissen durch dam@eszivilrecht nicht be-
schrankt. 2. Sie kbnnen in den Schranken ihrer Haole® Verkehr mit gewis-
sem Arten von Sachen beschranken oder untersagendisdRechtsgeschéfte
Uber solche Sachen als ungliltig bezeichnen.”)

Eine wissenschatftlich fundierte Systematisierungtétgliederung) des Rechts
kann nach Meinung des Verfassers nicht an das ctiRecht geknipft wer-
den, da dieses ja den abstrakten Definitionen géiztich abgeneigt ist. Er
betont, dass diese Systematisierung zeitlich nmithlenanistischen Rechtswis-
senschaft zusammenfallt. Er weist des weiteren aachuf hin, dass sich in
den Werken von Jean Bodin eine Art Verehrung ddikem Traditionen ge-
geniber erkennen lasst. Im Hinblick auf Hugo Gsitiwerk ist das zweite
Buch desDe iure belli ac pacisron dem Gesichtspunkt der Systematisierung
des Rechts her von grof3er Bedeutung.
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Der Verfasser stellt noch fest, dass die Untergliedg der modernen nationa-
len Rechtsordnungen in Rechtsgebiete bzw. Rechigevire der Juristenaus-
bildung jahrhundertelang gar keine Bedeutung hhttdiesem Zusammenhang
weist er darauf hin, dass z.B. an der juristischakultat der im Jahre 1694
gegrindeten Reformuniversitat zu Halle der Rechéstioht der vier Professo-
ren der Fakultat nicht nach den Rechtsgebieten Raghtszweigen, sondern
nach den Rechtsquellefoiites iuri3 ausgerichtet war.

Als Leitfaden zieht sich der Gedanke durch die Alathang, dass sich die Un-
tergliederung divisio) des Rechtssystems in Rechtszweige — wie diestbere
aus dem Standpunkt Azos in seinem beriihmten Disfi®lacentinus hervor-
geht — nachteilig sowohl auf die Interpretationalsh auf die Anwendung der
Rechtsnormen, ja sogar auf die Entwicklung des ®eah sich auswirken
kann.



