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1. Theoretical underpinning

D ue to the French Criminal Code of 1791 and, sub-
sequently, the Code Penal of 1810, the concept of 
misconduct entered the criminal law system as a 

distinct group of criminal off ences. The trichotomous 
(felony – misdemeanour – misconduct) and dichotomous 
(felony – misconduct) criminal codes were based on the 
classifi cation of criminal off ences upon their gravity.

A major issue in the assessment of minor crimes is 
therefore to clarify their relationship with other off ences. 
It follows that they are the basis for a lighter form of liabil-
ity according to criminal liability. Minor off ences, as they 
are not homogeneous in nature, give rise to further prob-
lem. That is, there is a signifi cant number of acts which are 
the consequences of breach of the law and are not simply 

forms of a crime which can no longer be assessed in crimi-
nal law.

As the institutions have evolved, these rather complex 
illegal behaviours have also required “reconciliation” with 
the principles of criminal law and the separation of powers 
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doctrine. As to whether administrative bodies can exercise 
criminal jurisdiction or impose penalties – i.e., violate the 
postulate of justice by the courts, arose further constitu-
tional question.

Simply put, the “centuries-old dilemma” of the relevant 
legislation can be expressed in the following pair of op-
posites:

 – misconduct is part of criminal substantive law, which 
is adjudicated by the courts and through administrative 
ambit;

 – administration is excluded from the exercise of criminal 
power on the level of postulates.

The origin of this forced choice between the two mutu-
ally exclusive options is the administrative criminal law. 
Substantive legal unity and division by off ences during 
the procedure have meaningfully 
led to the proliferation of theories 
that further qualifi es the criminal 
acts.1 

Theories of criminal law in the 
civil era gradually built on each 
other. Essentially, the concept of 
counter-administration already 
appears in the fi rst attempts of 
delimitation of crime and mis-
conduct, i.e., “violation of the 
law of a transient nature”, which 
can be assessed both as a formal 
breach of the law and non-crim-
inal breach of the rules or misbe-
haviour.

As to the natural law concep-
tion, the criminal off ence is a vio-
lation of a man’s inherent rights, 
whereas the misconduct is only a 
violation of positive law. Hence 
the distinction in moral content. 
That is to say, crimes are im moral, 
mala in se acts “prohibited by na-
ture”, whereas misconducts are 
mala prohibita acts criminalised by man-made law. At the 
same time, the abstract danger as another distinguishing 
characteristic of counter-administration emerged with the 
concept of endangerment. The divisibility of criminal law 
was expressed by theories based on the subject matter of 
the law and on illegality resulted in judicial and adminis-
trative criminal law.

The theory of administrative criminal law in Hungarian 
jurisprudence was founded by Pál Angyal. According to 
him, misconduct is a misbehaviour against public admin-
istration, which is unlawful as felony. The misbehaviour 
against public administration is also a substantive criteri-
on characterising the acts covered by administrative crim-
inal law. The substantive element of criminal law carries 
a danger to society, but this is so slight concerning mis-
conducts that it can be resolved by counter-administration. 
Counter-administration, on one hand, is the synonym of a 

lesser degree of danger to society and, on the other, is also 
the expression of the same degree of danger as acts which 
obstruct the functioning of public administration.

2. Legislation of misconducts 
in the 19th century

It is known that the 19th century, which established the rule 
of law and created major legislation, was consistent in its 
application of constitutional and criminal law principles.

The fi rst stage in the development of the institution 
was linked to the universal achievements and domestic 
attempts of codifi cation of criminal law. The Addendum 
to the Proposals of 1843 (on police misconducts under 
public disciplines and their punishment) is a close Annex 

to the draft Criminal Code on of-
fences and punishments. The Ad-
dendum also took over the divi-
sion of criminal law into general 
and special part. The provisions 
of the general part (scope, liabil-
ity, stage, off enders, and type of 
punishment) have been extended 
with minor amendments to mis-
conducts.

Recognising the diffi  culties of 
defi ning minor off ences, it was 
clear before the codifi cation of the 
time that the full range of off ences 
and their criminal relevance was 
not limited to acts bordering on 
criminality, but also included con-
ducts arising from administrative 
relationships. As to these con-
ducts, however, it was not possi-
ble to lay down general rules and 
in particular to codify them and 
had to establish rules for smaller 
communities.

Irregularities of a misconduct 
nature (e.g., breaches of fi re, water, building and health 
regulations; violating the rules of the law; causing dan-
ger by scuttling on streets and bridges) were listed by the 
Addendum, which behaviours could be formulated and 
punished partly by governmental decrees and partly by 
statutes of the jurisdiction. We fi nd the forerunner of the 
present legal solution already in this attempt at codifi ca-
tion: misconducts could be defi ned by statute, governmen-
tal decree and by ordinance.

The Proposals of 1843 created a parallel between 
criminal procedure and police proceedings, in addition to 
the unity of off ence and misconduct. The bodies that ad-
judicated misconducts were not acted as single judges but 
collegiate bodies. The police magistrate, with two mem-
bers delegated by the magistrate’s offi  ce, sat in panel. The 
relevant sections of the Code of Criminal Procedure were 
to apply to the proceedings. The one-stage appeal was in-
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tended to provide for by the system of redress through the 
courts.3

In addition to the above-mentioned criminal law pro-
posals, our fi rst law on misconducts is worth considering, 
the Act No. 9 of 1840 on Rural Police. This legislation was 
the fi rst attempt to group together and punish endangering 
acts in a specifi c category of cases. General characteris-
tic of these acts was that the act or omission resulted in 
harm. Causing damage gave rise to two forms of liability: 
tort liability and “enforcement” liability. Beyond the com-
pensation for costs, the perpetrator of an act of culpable 
negligence was liable to double damages, i.e., to fi ne, and 
in case of repeated culpable negligence, to imprisonment. 
These penalties were determined by the nature and grav-
ity of the off ence and the degree of responsibility. The of-
fences were adjudicated in summary proceedings.

The Act No. 9 of 1840 and the proposals for Addendum 
were regarded as the source of minor endangering acts, 
off ered solutions from which, as we shall see, subsequent 
codifi cation could not entirely free itself.

3. The jubilee classic Code of 
Misconducts (Act No. 40 of 1879)

The second stage in the development of the law of mis-
conducts was opened by the codifi cation of 1878/79. Sim-
ilarly to the majority of foreign criminal law of the time, 
a remnant of classical criminal law dogmatics, the Codex 
Csemegi is based on the principle of the threefold divi-
sion of off ences. However, it did not place the punishable 
off ences in a single code. The off ences (felony – misde-
meanour) were separated from the already heterogeneous 
and diff erentiated conduct: misconducts were placed in a 
separate code. The consistency of the threefold division 
was refl ected in the structural unity of the two codes. Both 
the Criminal Code and the Code of Misconducts were di-
vided into general and special parts. Chapters containing 
the general part were essentially adequate with the diff er-
ences stipulated in the Code of Misconducts.

The Codex Csemegi as the Hungarian Criminal Code 
– Code of Misconducts together formally created the sub-
stantive legal unity: misconduct was introduced as a crim-
inal institution. However, the Codex also legalised the 
inclusion of part of the infringement of an administrative 
norm within the concept of misconduct. It is true that the 
right of administrative authorities to punish acts against 
administration was recognised only within the narrow 
limits set by law. Administrative criminal law existed la-
tently within misconduct, but only embryonically. Hence 
the origin of the consequence of the later separation and 
the desire to create Verwaltungsstrafrecht separated from 
the judicial criminal law: Justizstrafrecht. 4 

It is also known that the general part of the Code of 
Misconducts provides for two sets of rules. One part deals 
with the statutory sources of law and the other part with 
the relationship to criminal law. A framework off ence is 
only a violation of an offi  cial provision which is desig-

nated as to the subject matter and direction by fi xing a 
penalty. The elements of the activity are embodied in other 
rules. The other alternative is that neither the object nor 
the relationship is specifi ed and the government or the le-
gal authority enacts a penal rule for them.

Accordingly, this is our fi rst thesis:

The unity of the law of misconduct, while unifi ed ac-
cording to gravity, can only be understood in terms of 
the consistency of the law and the multi-stage penal 
regulations.

The relationship with criminal law is further characterised 
by the fact that the general part of the Criminal Code pro-
vides the unity, while the Code of Misconducts sets out 
the diff erences. Asserting the principle of imputability, the 
Code of Misconducts basically established liability for 
negligent conduct.

Explanatory memorandum to Act No. 37 of 1880 on 
the enactment of the Hungarian Criminal Code regulated 
the jurisdiction for misconducts. The division of jurisdic-
tion was not proportional between administrative criminal 
authorities and district courts. It granted preponderance 
to the administrative authorities (80:44 in favour of the 
administration). However, activities in the fi ve chapters 
of the special part provided for judicial proceedings only, 
while the other fi ve chapters allowed parallel jurisdiction.

Our second thesis stems from the above:

The comparison of the specifi c part of the Criminal 
Code – Code of Misconducts makes it clear that the 
unifi cation by weight and the corresponding division of 
powers was Janus-faced. In the former, heterogeneity 
pulled through the unity, and in the latter inconsistency 
pulled through the guarantee requirements. To sum up, 
the codifi cation in the end of the last century has not 
been able to overcome the contradictory situation. It 
was, however, consistent in one respect: it sought to re-
solve diff erentiation by means of a general regulatory 
technique.5

4. The final chapter in the institutional 
history of misconduct

The regulatory practice bound to legal principles of the 
19th century transformed by the mid-20th century. Since 
the objectives of legal policy can be captured in diff erent 
dogmatic concepts, it is well known that the relationship 
between the content and form of law is not functional. 
Thus, the general part of the Code of Misconducts re-
mained in force until 1 January 1951, while the Criminal 
Police Rules remained in force until 15 July 1952. The 
evolution of criminal justice became a two-way street. 
With narrowing of the division of off ences according 
to gravity, Act No. 2 of 1950 on the general part of the 
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Criminal Code revived the dichotomous system (felony – 
misconduct). A particular character of the assessment of 
misconducts was that it bore a same danger to society as 
felonies. The distinction appeared only in the legal con-
sequence.

Act No. 2 of 1950 on the general part of the Criminal 
Code did not, however, cover the special part of the law 
relating misconducts. This was laid down with general 
scope in decree-law No. 35 of 1951 on Rules of Procedure 
for Misconducts. This meant that decisive role in deter-
mining misconducts and felonies were the authorities with 
jurisdiction, rather than the law.

It was inevitable to simplify the forum system by rea-
son of the diversity of the bodies adjudicating miscon-
ducts, the duplication of procedures [Code of Criminal 
Procedure (Act No. 33 of 1896); General Part of the 
Criminal Code (Act No. 2 of 1950)] and the merging of 
procedural functions (the investigative body also adjudi-
cates). This was partly fulfi lled by Decree-Law No. 16 of 
1953. It abolished the power of the police to adjudicate 
misconducts and the general power was shared by the lo-
cal council’s executive committee and the court.

The abolition of the division of off ences according to 
gravity and the creation of substantive criminal law based 
on a uniform concept of punishment was set forth in de-
cree-law No. 17 of 1955 which resulted the end of the so-
called “traditional era” of legislation. The decree-law clas-
sifi ed some of the off ences under the heading of felonies, 
while the greater part of them were put under the generic 
term of misdemeanours. It confi rmed the thesis in the lit-
erature of the time that misdemeanour is not an indispen-
sable criminal category. In short, its main characteristics 
were the unifi cation of the forum system, the distancing 
from criminal law and the creation of a construction based 
on administrative responsibility, which also eliminated the 
sanction of restriction of liberty.

5. The concepts of the law 
of misdemeanours in the two 
Infringement Acts (1968, 1999)

Following the creation of infringements as a new legal 
institution by the decree-law, the codifi cation body of 
the Judicial Council established under the Ministry of 
Justice, examined in a wide-ranging professional debate, 
subsequently with the assistance of a team of professors, 
the theoretical variants and the organisational and pro-
cedural issues.6 The recently published study, presenting 
the history of criminal law by archival sources of crucial 
value, is a useful “guide” to the professional plans for al-
most a decade. Such preparations marked the beginning 
of the “new age” of the infringements by acts violating 
or endangering state administration, which, in the fi rst 
Infringement Act (Act No. 1 of 1968 on infringements), 
were accompanied by acts against the rules of social 
coexistence, making it clear that the new institution re-
mained “Janus-faced”.

Professor Lajos Szatmári, the eminent administrative 
law expert, in his authoritative monograph on administra-
tive doctrine, expresses this very eloquently:

“[…] the unlawful conduct related to activities of the 
state administration bodies is not opposed by conducts 
violating the rules of social coexistence, but by the so-
called petty criminal law infringements.”7

In his excellent monograph, Professor Tibor Madarász, 
also a prominent representative on the subject, reinforces 
this thesis:

“[…] off ences belonging to petty criminal law, the 
‘petty off ences’ (criminal infringements), fall outside 
the scope of the concept of sanctions in administrative 
law […]. Criminal infringements are ambiguous in 
their legal classifi cation. These are also administrative 
sanctions under substantive law and under the ‘offi  cial’ 
legal classifi cation. On a theoretical level, however, 
this position cannot be accepted since the legal clas-
sifi cation of ‘petty off ences’ is so criminal in nature that 
the links between the legal regime of these off ences and 
the substantive or procedural criminal law are much 
stronger than those between them and administrative 
law. So much so that the literature seems almost united 
in calling for a change in the present situation.”8

It is to be mentioned briefl y that our fi rst Infringement Act, 
which denied criminal correlation, underwent a specifi c 
transformation. One trend was decriminalisation and the 
other was the signifi cant extension of the classical person-
al liability by the inclusion of the liability of legal persons. 
Moreover, a third feature was the gradual development of 
sectoral professional supervision alongside legal and fi -
nancial supervision. The alternative option of dual liabil-
ity has in itself become a confl ict-generating factor. The 
diff erent nature of the professional supervisors’ powers of 
action was even more striking. For certain types of super-
vision, the related public administrative body also func-
tioned as an authority dealing with infringements, while it 
had only the right of initiative for others.

The second code, Act No. 69 of 1999, which was 
adopted by the Constitutional Court in its decision No. 
63/1997 (XII. 12.), made the possibility of judicial review 
compulsory, thus reviving the solution of the Code of Mis-
conducts model, was a further signifi cant change in the 
codifi cation timeframe.9

6. The third Infringement Act (2012)
The transformation of infringements 
into quasi misconducts

According to Professor Norbert Kis, an inescapable theo-
retician of infringement law and administrative sanctions, 
along with the failures of the transformations, the attempt 
to create the institution of infringement started in 1955 
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and ended in 2012. Pursuant to his expressive value judg-
ment, the third Infringement Act “triggered a landslide 
in the law of administrative repression”. It took several 
decades for legal policy to draw the conclusions from the 
theorems formulated as early as the 1980s. In other words, 
administrative protection was retreated from this time by 
administrative law into its own taxonomic and theoretical 
domain.

To put it simply, the concept of unitary administrative 
protection has failed, since administrative sanctions other 
than infringement law have increasingly come to domi-
nate.10

The repressive instruments of administrative protec-
tion were diverted from the codifi cation of infringements 
and a diff erent system of sanctions for each sector was 
created by the legislation in the administrative sector. 
Professor Marianna Nagy also described this process in 
an analytical and dogmatically thorough manner, in her 
excellent monograph.11 Norbert Kis is perhaps the most 
“profound” in his assessment of the relevant case-law of 
the past decade in his habilitation monography, Problems 
of the criminal power of public administration: limits to 
the eff ectiveness of law enforcement. He thus identifi es 
two eff ects of this controversial development. On the one 
hand, he stresses the seriousness and repression of the in-
fringement law, and condemns, in particular, the expan-
sion of the sectoral administrative sanction system. Not-
ing several, but focusing on just two of the reasons for 
this, hic et nunc. The fi rst is that the theory of small-scale 

criminal law has not allowed for diff erentiation of the sys-
tem of sanctions in the law of infringements in relation to 
criminal law, while sectoral legislation has gone beyond 
this and transcended theoretical dilemmas. On the other 
hand, the author states that “sectoral sanctions prevail in 
conditionalities which are more eff ective and dissuasive 
than those of the infringement law and this is explained by 
the lack of a constitutional framework”.

Furthermore, the new Infringement Act has triggered 
the criminalisation test of constitutional criminal law, also 
emphasized in his dogmatic deduction. In other words, 
when examining whether a conduct has been declared as 
infringement, the requirements of constitutional criminal 
law apply. The Constitutional Court correctly requires a 
material endangerment of the legal object in order a con-
duct to be declared an infringement. For the fi rst time in 
its history, extending the principles of criminal legality to 
penalties outside of infringement law by the Constitution-
al Court of Hungary, was a real paradigm shift.12

The conclusion is a witty one, since it provides a frame-
work for the jurisprudential lessons to be drawn from the 
140-year timeframe from misconduct to misconduct:

We have reached a constitutional revelation that recog-
nizes that administrative criminal power is separated 
from criminal law only by legal policy considerations 
with the transformation of infringements into quasi-
misconducts.13
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