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pecial rights of women! have been essential parts
of the legal norms regulating the social relation-
ships among people. They can be especially found
among the rules regulating the establishment of mar-
riages as well as the inheritance rights upon the termina-

tion of marriage. Regarding such special rights — espe-
cially maintained for women — it can be concluded that
the basis for their establishment is the social perception
that judged the legal statuses of men and women in a
different way until the beginning of the 20" century. Out
of the special rights of women, this study aims to dis-
cuss the issue of alimony, based on the respective special
literature sources of the given times as well as the prac-
tices of the Hungarian Royal Curia. This study may be
continued in the future by assessing the subject based on
archive research.

1. The appearance of alimony
obligation in marriages

Naturally, the issue of alimony has been part of human
practices ever since the communities of people accepted
the partnership of men and women and the term of ‘fam-
ily’. As Lajos Staud said,



“By entering in a marriage, the man establishes a fam-
ily. The condition for achieving the respective individu-
al, social, administrational, ethical, and financial goals
is the complete life community of the spouses. The re-
spective consequences are preserving marital fidelity
and the physical and ethical aspects of sexual purity, as
well as settling any debts in marriage, living together,
and taking care of each other, all in the spirit of mutual-
ity and reciprocity.””

This definition outlined the obligation of married spouses,
although it did not define such obligations in particular
details. Balint Kolosvary mentioned alimony for the wife
as a husband’s obligation when he defined that

“the development in legal history placed the husband
at the leading position of the family, and the rights of
the husband go together with his obligations imposed
on him regarding providing for his family. The explana-
tion of the obligation of alimony [...] should be sought
in the life community of marriage as well as in the tra-
ditional structure of marriage, according to which the
woman was ordained to stay in the household, there-
fore she is essentially unable to perform alimony obli-
gations.””

It can be seen that the liability of alimony was derived
from the life community of marriage. Contrary to this
approach, Ferenc Raffay defined alimony not as a con-
sequence of marriage but as an issue based on the roles
formed in the family, which were established as a result
of marriage. Consequently, according to Raffay, alimony’s
“legal basis is the position of a woman within the family,
based on which she usually cannot work in a job to earn
wages, but she keeps the household, and therefore her
husband is obligated to provide for her”.* In this case, we
can find further justification, according to which the high-
light is on the different tasks undertaken by the spouses
within family life operations, i.e. it emphasizes the fact
that women cannot earn wages in jobs, being responsible
for housekeeping, which provides the basis for the enti-
tlement for alimony. Furthermore, Kéaroly Szladits also
traces back the legal basis for alimony to the different un-
dertakings of spouses, when he stated that “the husband,
as the head of the family, shall undertake the burdens re-
lated to marriage. Accordingly, the husband must ensure
sufficient provision for the wife.””

According to Kornél Sztehlo, alimony has two legal
bases; on one hand, it is an obligation that can be derived
from the definition of marriage,® and, on the other hand,
it is a fact that alimony “is a consequence of the power-
lessness and economical subordination of women”. Then
he stated that “the man who swears upon the conclusion
of marriage that he shall not leave the woman under any
circumstances, thus undertakes not only ethical, but also
legal obligations, according to which he will be obligated
to support his wife’s finances until death.’

According to the standpoint of Gyula Virag, primary
law should be applied, as it was already stated in such
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law that “the husband’s obligation to care for his wife”,
i.e., providing everything for the wife that is affordable
according to the social standing of the husband, is an obli-
gation.?

Further to the opinions of practising lawyers and legal
scholars, we can find standpoints related to this subject in
judicial court practices as well. In its Order made in 1908,
the Oradea [Nagyvarad]| Royal Court defined alimony in
a similar way.

“The security for marriage in terms of the respective
interests lies in the internally peaceful community
of the spouses based on morals, a necessary conse-
quence of which is that the establishment and mainte-
nance of such community must be supported by both
spouses in an unselfish and honest manner. However,
the commonly larger extent of entitlements of the hus-
band as family breadwinner also entails the husband s
obligation to protect the interests of the woman, and
consequently, the husband should not only provide for
the sufficient means of living and supply of the wife
but also ensure a peaceful home for her and protect
her from any unlawful moral and physical assaults
made by others.”

2. The elements of the institution
of alimony

It can be stated from the above that the issue of sup-
ports, and more particularly, alimony and the elements
thereof was a vivid concern for the legal scholars of the
ear. This raises the issue how the term support can be
defined in the framework of private law. It is a term clas-
sified among laws of obligations, a criterion of which is
that the support provider is obligated to provide for the
financial means required for the life maintenance of the
support receiver whether in kind or by monetary means.
Such life maintenance costs include the expenditure for
food, clothing, accommodation, medical and other costs
for maintaining sufficient health, as well as the costs of
educating the minor children.'® “The basis for support is
either the law or a transaction. The lawful obligation of
support is based on matrimonial or family relationship
or by the fact of procreation.”"! The husband, as the head
of the family, had the obligation to bear the marriage-re-
lated burdens. Such burdens included all the necessities
of the spouses and their children, to the extent that their
economic and social standing required so. That is why
the husband is obligated to support the wife.!> The Act
on Marriage also determined the extent of support: “the
woman not at fault shall be supported by the husband
claimed to have been at fault, in line with his material
status and social standing [...].”"* Accordingly, regarding
the extent of the liability of support, alimony was clas-
sified among the rank-based support types.'* In terms of
the practical interpretation of the legal scholars, it can be
stated that neither Ferenc Raffay,'* nor Kornél Sztehlo'
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emphasized the extent of alimony. On the other hand,
Karoly Szladits specifically stated “appropriate alimo-
ny”,'7 highlighting that “such support” shall be provided
by the husband “in the mutual household, fitting his so-
cial standing, his wealth and earning capacities”."® Balint
Kolosvary also specified a similar extent of support obli-
gation to be provided by the husband. “Regarding the
extent of alimony, the guiding principle is that it should
be a so-called »appropriate alimony«, which is suitable
for the social and civil standing as well as the financial
means of the husband and which is proportional to the
household and lifestyle of the spouses”.!® According to
the viewpoint of Gyula Virag, “Regarding the means and
extent of support, the husband shall be obligated to pro-
vide for his wife in an appropriate manner at all times.”*

The judicial court practices are well characterised by
the decision of 1908 of the Oradea [Nagyvarad] Royal
Court, according to which “[...] the husband shall be obli-
gated to provide for the wife’s [...] sufficient support and
alimony [...]”.2!

3. Cases of entitlement for alimony

As a next step, we should examine when a wife was enti-
tled to receive alimony. Alimony could be of three differ-
ent types, depending on whether the spouses were within
the bond of marriage or outside of it. The established
types presumed a chronological sequence as well. Firstly
—upon the conclusion of marriage —a woman was entitled
to alimony in her husband’s household; the second type
was when the spouses terminated their cohabitation; such
cases are called temporary alimony, and in the case of the
third type, the woman was only entitled alimony upon the
existence of other conditions, after the termination of mar-
riage by means of an effective court order, or divorce from
bed and board.*

3. 1. Alimony issues in cases of common

household

During the term of the marriage, such alimony could usu-
ally only be claimed by a woman from her husband in
kind, and within the common household.?* Karoly Szla-
dits also specified it as a basic criterion in this case that
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spouses should be in a common household.” Alajos Knorr
also placed the emphasis on living in the same household:
“while spouses live, they shall be obligated to abide to-
gether and they shall not arbitrarily terminate the life com-
munity between them” 2 If the spouses lived together, this
raised the question how the provision of alimony could
be ensured. As Balint Kolosvary put it, “Alimony dur-
ing the term of living together in matrimonial community
includes naturally provided accommodation, food and
clothing, as well as the provision of intellectual necessi-
ties and the costs of medication.””” Karoly Szladits also
discussed the issue with similar wording.?® This issue was
also highlighted by Antal Almasi as well, when he stated
that “during the term of living together in matrimonial
community, the husband is obligated to provide support
for his wife in kind, proportionally to the wealth, earnings
and social status of the husband”.* The decisions made
by Hungarian High Courts also expressed the same views.
“During the term of living in marriage, a woman is enti-
tled for alimony in the form of in kind, in the household of
the husband.”® As expressed more specifically by Ferenc
Raffay: “which should be in concordance with the finan-
cial means and the socials status of the husband. Alimony
shall consist of accommodation, clothing, food, medicine,
and potentially spa services as well as the fulfilment of
intellectual needs.”!' Kornél Sztehlo determined the ele-
ments of alimony obligations realised in the course of the
term of marriage:

“The subject of such alimony obligation during living
together in marriage is not a certain sum of money but
providing for life in the common abode in kind and ful-
filling all the needs of the wife. If spouses live together,
and keep a common household, the wife has no enti-
tlement to claim alimony at court. She can only make
such claim in an indirect manner, by ordering the bills
on goods bought for the household and for her neces-
sities to be settled by the husband, who is universally
liable to pay for such obligations originating from such
credited amounts, provided that such amounts do not
exceed the respective extent of necessities proportional
to the spouses’ financial and social statuses.”™*

It should be particularly highlighted that a higher extent
of responsibility of the husband appears regarding the fi-
nancial coverage for the alimony and the household costs.

3. 2. Alimony upon the Termination of Life
Community of Spouses — Temporary Alimony

The rules on alimony changed in case the marriage
still existed between the spouses, but the married cou-
ple broke the bond of life community, i.e., their living
together. In such cases, temporary alimony was to be
granted. According to Antal Almasi, the basic condition
for temporary alimony was that the parties still had to
have a matrimonial relationship, therefore, regardless
the issue of faultiness, the women was surely eligible for
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being granted the alimony.** On the other hand, accord-
ing to the viewpoint of Karoly Szladits, a lawful and en-
forceable alimony claim of a wife during marriage could
only be placed upon rightful separation.** Women termi-
nating the actual activity of living together for a rightful
reason as well as women not providing any reason for
interrupting the spouses’ life community were entitled
to receive temporary alimony.® In such cases, Balint
Kolosvary — accepting the viewpoint of Karoly Szladits
— also stated that the formerly specified alimony trans-
formed into temporary alimony, which was divided into
two subcategories.*® According to his theory, the basis
for differentiating such alimonies is whether or not the
spouses have initiated separation or divorce proceedings
at a judicial court. If the spouses chose separation, how-
ever, they had not yet initiated any proceeding regard-
ing the divorce, the alimony liability of the husband was
specified as a voluntary temporary alimony. On the other
hand, if the parties initiated a divorce proceeding, the li-
ability of alimony was ordered by court.’’

Although Balint Kolosvary defined the former case as
voluntary temporary alimony, a woman was also enti-
tled to make an alimony claim from the husband at court
in such cases according to the respective legislations.*®
Alimony was deemed rightful in case the cohabitation
of the spouses was abrupted by the husband, or he pro-
vided fundamental grounds for the termination of co-
habitation, or the wife may have given her consent for
such termination. In such cases, however, the husband
was unavoidably liable to pay alimony, and the extent
of such support was not related to the financial means of
the woman, similarly to the support provided during the
term of marriage.* Furthermore, according to the stand-
point of Karoly Szladits,

“if the husband ousts the wife, if he breaks the marriage
relationship upon his own faultiness or provides suffi-
cient grounds for the wife to terminate the marriage, in

such cases, the woman living separately — rightfully,

i.e., without her being at fault at all — may claim the
payment of alimony from the husband for the period of
the separation. Usually, such alimony should be paid in

cash, in monthly instalments at the beginning of each

month in advance. In such cases, the mere obligation of
a spouse alimony will turn into a real, legally enforce-

able liability. ™

It is firmly stated that the woman had to be faultless in the
circumstance that occurred.

According to Gyula Virag, there was also a possibil-
ity for “the husband and the wife to agree upon living
separately from each other, and that the husband would
obligate himself to be liable for paying alimony for his
wife and they would conclude a respective contract on
the subject.”! In such cases, a private law contract pro-
vided the basis for the temporary alimony payment li-
ability. As the Curia specified in a decision in principle,
“[...] the circumstance that the separation of spouses is
the consequence of a mutual agreement shall not exempt
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the husband from paying alimony to his wife who lives
separately from him.”*

The second type of temporary alimony was when the
spouses terminated matrimonial cohabitation and they
initiated a divorce procedure at a court. In such cases,
the wife had to expressly request the ordering of the pay-
ment of a temporary alimony in her claim or counter-
claim. A significant aspect of this issue was that the court
could only make a decision on the temporary support of
the given wife if the wife specifically requested it; oth-
erwise, the court could not make a respective order, be-
ing confined to the original subject matter of the case.*
Based on the rules of the Act on Marriage, spouses were
only entitled to get separated in the course of the divorce
proceeding in case the grounds for the filing for divorce
had been the wife’s life or health being at risk and in
danger,** and if the divorce requesting party has already
requested the ordering of separation in its submitted
claim.* One can also find cases where married life com-
munity was abrupted by the wife, yet the court still found
the husband to be at fault in the course of the divorce
proceeding and actually ordered temporary alimony to
be provided for the wife.* It should be noted that ac-
cording to § 90 of the Act on Marriage, a court order on
providing alimony regarding the husband’s obligation to
care for the wife had three provision. The first one was
that the wife could not be at fault in the situation oc-
curred. The second one is that the court would find the
husband at fault, and the third one is that the financial
status of the wife should not be sufficient for supporting
herself satisfactorily.*” Accordingly, if any of the men-
tioned conditions did not exist, the wife was not entitled
to receive alimony and the husband was not liable to pay
alimony, either.

3. 3. Alimony upon the Termination of
Marriage — Permanent alimony

The brief introduction of the institution of permanent ali-
mony is the subject of the third large section of the study.
The right for permanent alimony was a right originating
from the bonds of marriage, the effect of which could be
witnessed at the time of the divorce, as it could become
validated upon the termination of marriage by means of
divorce.*® According to the standpoint of Alajos Knorr,
“The termination of marriage means the complete ces-
sation of matrimonial life community, as in such a case
the bond of marriage is dissolved.” Kornél Sztehlo
pointed out that “the commencement of a divorce pro-
ceeding only affects a woman’s alimony that without it,
and prior to the declaration of the divorce regarding the
marriage, no permanent alimony can be ordered to be
granted.”® Examining the respective provisions of the
Act on Marriage, it can be concluded that regarding the
grounds for the termination of marriage, legislators took
into account the faultiness of the spouses; accordingly,
issues without faultiness as well as unavoidable and in-
curable illnesses — such as mental illnesses or incapaci-

ties — were completely left out. Furthermore, legislators
did not provide regulations on the unilateral or mutual
nature of the spouses’ willingness to terminate the mar-
riage, in such terms as mutual agreement or implacable
hatred. This meant that according to the Hungarian leg-
islation — unlike the respective German norm — marriage
could only be terminated upon the grounds of faultiness.
The principle of faultiness® meant that married couples
had absolutely no possibility to terminate their marriage
upon mutual agreement. The interpretation of the legal
scholars of those times on this issue was expressed by
Karoly Szladits, stating that “According to our judicial
court practices, the termination of matrimonial life com-
munities upon mutual agreement is immoral. Such im-
moral acts are inconsistent with the lawful intentions of
the institution of marriage, and are, being of such nature,
invalid.”*? Further to the above-mentioned issues, Alajos
Knorr also pointed out the issue of different religions of
the spouses is, as potential grounds for divorce.*

In case of termination, the marriage ceased on the date
that the final court order entered into force. According to
the respective established court practices, the order stat-
ing the termination of marriage had to be presented to
the royal high court, the Curia as an official requirement,
therefore divorce only became effective on the date of
the effective decision order of the highest court forum.
Upon the terminating order of the court, marriage was
completely ceased; there was no possibility of claiming
retrial concerning such a divorce order. From the per-
spective of matrimonial property law, divorce usually had
similar effects to those of the termination of marriage be-
cause of death. Therefore, the husband’s right of use on
dowry was terminated, and commonly gained properties
had to be shared. However, while a spouse was allowed
to inherit the respective property, and the wife also had
widow rights, in case marriage was terminated due to
death, the termination of marriage by divorce broke the
inheritance bond between the spouses.** Accordingly, as
the statement of Alajos Knorr puts it, “Out of the other
consequences of marriage, widow’s right> stands in for
alimony, and the right of the spouse to the other spouse’s
inheritance as well as widow’s rights cease upon the
termination of marriage by divorce.”® Kornél Sztehlo
stated that the court did not make a decision on support
claims, but on alimony claims.”’

Court practices had similar standpoints as the Curia
stated in its decision of 1907:

“Accordingly, the legal nature of the permanent ali-
mony entails that, due to its close connection to the
termination of marriage by divorce, as well as in line
with § 90 of the Act on Marriage stating that the ap-
plicable consideration items for specifying the liabil-
ity and extent of permanent alimony are the current
financial status of the husband deemed to have been
at fault as well as the income of the wife deemed not
at fault: the permanent alimony claim, just like the
issues of faultiness without counterclaim, the right to
bear the husband’s name after divorce as well as the



placement and support of any minor common child
would be discussed and would be assessed and decid-
ed on by the court judge in the divorce proceeding,
when the judge is in the position of being able to re-
veal and state the key circumstances to be considered
on determining the sum of alimony.”

Regarding the establishment of the sum and extent of per-
manent alimony, the court had to take into consideration
the financial status of the husband who was declared to
be at fault. According to the respective provision of the
law, the sum of the alimony specified by the court could
be raised, in case certain particular conditions applied.”
However, while the legislation specified the conditions
for raising the sum of final alimonies, it did not at all dis-
cussed the issue of deliverability. Karoly Szladits refer-
enced the already formed practices as well as the changed
social and economic conditions, when he expressed the
possibility of decreasing the extent of alimony.*® The leg-
islator also applied the practice formed and used by court
judges, when it had the issue regulated in 1912 by law.*!
According to the respective legislation, the extent of per-
manent alimony could be modified to the burden of, or for
the benefit of either the wife or the husband, as a result
of material changes in circumstances serving as the basis
for the effective and final court order on the sum of the
permanent alimony.*

Notes and references
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4. Conclusion

As it can be seen from this study, the sufficient settlement
of personal and financial relations between spouses is not
easy even upon the careful consideration of different as-
pects. Out of the special rights of women, I only focused
on summarising the issues of alimony regulations. In the
course of my work, [ actually found that even the subject
of alimony is rather comprehensive, and is very hard to
regulate by legislative means, as there are very diverse
cases in real life, having special particularities in each
case. By means of stipulating the rules of the Act on Mar-
riage, the legislator established legal norms that could be
very well applied in court practices. As Karoly Szladits
wrote, society and economy are not systems with static
content, but rather organisations that are in constant move
and development. Accordingly, court practices also had to
adapt to such changes.®* The key court forum of the era,
i.e., the Curia, successfully faced the challenges of every-
day life through the practices established in the subject.
That is why I believe that the legal institution subject to
my study cannot be examined without the orders and deci-
sions in principle made by the Curia. I believe that | have
been able to discuss the issues of alimony for the readers
in a transparent manner, hoping that they will raise ques-
tions, allowing the research to be continued in order that
such questions could be found in further literature sources.
Furthermore, the study can also be a basis for further con-
sideration in terms of the current social and economic
relations, as I believe that the subject of alimony may be-
come an issue to be discussed by the current legislators
well, because the new Hungarian Civil Code (Act No. 5
of 2013) regulates this legal institution again.
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