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Ministry of Justice poses a major challenge due to

the destruction of the files in the central national ar-
chives in 1956. In this paper some brief chapters, that can
be considered important from among the remaining frag-
mentary material, are highlighted.!

T he research of the history of the Hungarian Royal

1. World War |

1. 1. Some of the first confidential regulations

At the beginning of World War I, Jené Balogh, Minister
of Justice,” issued several confidential instructions on the
measures to be taken in the event of an enemy invasion.
Among these, confidential Decree No. 115/38 of 25 Au-
gust 1914, which was referred to many times, thereafter,
was about handling and securing valuables and official
documents in case of public danger. The minister him-
self or the chief official of the municipality (the mayor or
the sub-prefect) could order this briefly with the follow-
ing words: “State assets must be secured.” The material
scope of the decree covered judicial presidential deposits,
valuable corpus delicti and objects, securities, cash, docu-
ments handled as attachments to accounting logbooks, as
well as the list of fortresses and secret telegraphic number
keys. In case of danger, the head of the authority took the
sum needed for transportation from the cash office, which
sum was recorded in the book of receipts and expenditures
as a separate entry, and then the assets mentioned had to
be transported to the state treasury of District [X in Buda-
pest by post, ship, or rail, or otherwise if it was not safe in
this way. In emergency, these possessions and documents
had to be hidden. A similar rule applied to land registry
maps, records, and deposits, as well as to unproclaimed
last wills, in order to “protect them from destruction”, and
special attention had to be paid to looking after properties
which had to be abandoned. If there was no time for this
and the officials were forced to hand over documents dur-
ing a direct attack, an attempt had to be made to obtain an
acknowledgment of receipt or other evidence (e.g., wit-
nesses). Once the public danger had ceased, the Ministry
had to be notified immediately.?

Confidential Decree (Circular) No. 115/56, which reg-
ulated the conduct of criminal authorities in the event of
imminent danger, also proved to be important in practice.
In case they were compelled to leave their office, they
had to try to prevent the detained “criminals dangerous
for the public” from deserting to the enemy, and for this
reason they had to be transported to a secure detention
facility. If this was not possible, at least persons in pre-
trial detention, those convicted in an accelerated criminal
procedure,* work-shirkers dangerous for the public (Act
No. 21 of 1913), those interned by the authorities as “un-
reliable or suspicious persons”, as well as those convicted
for more than six months, if more than one month was
left from their imprisonment, had to be transported. The
others, however, had to be released and a statement was
to be prepared. For this to happen, up-to-date records of
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these two groups of prisoners were to be kept in advance,
in the prison where they were taken, all the suitable rooms
could be used, not just cells. It was the prison governor’s
duty to ensure that the persons who had served their sen-
tence in the meantime were released; as regards pre-trial
detainees, it was the territorially competent royal prosecu-
tor who decided whether to extend pre-trial custody, of
which the competent chief royal public prosecutor was to
be informed in a report.?

Otherwise, Government Decree No. 7 364/1914 gov-
erned the case if a judicial authority was forced to cease its
normal operation due to the war. In this case, its seat was
to be left “in a calm, orderly manner and not in a fleeing-
like way”. If possible, the retreating organ remained in the
vicinity of the occupied area to reclaim its seat as soon as
possible.

“When leaving and returning to the seat, the two im-

portant aspects to be reconciled are: on the one hand,
to prevent the enemy from exploiting the authorities for
their own benefit and, on the other hand, to make sure
that the population in the authorities’ territory is de-
prived of the operation of the Hungarian authorities for
the shortest time possible.”

— the decree stated. The organ forced to leave was obliged
to continue supporting the population in the occupied ter-
ritory, reassuring them in the knowledge that “they are
not completely abandoned by the Hungarian authorities™.®
However, there were some special circumstances: the Min-
istry of Justice found several supplementations desirable
for the areas of the tribunals of Brasov [Brasso], Miercurea
Ciuc [Csikszereda] and Targu Secuiesc [Kézdivasarhely].
First, prosecutor’s offices were supposed to handle the
documents of crimes of political nature separately for ease
of transportation; second, the confidential circulars by the
Minister of Justice and the chief public prosecutors regard-
ing the war, the secret telegraphic number markings, and
the documents of the Hungarian—Romanian Joint Commit-
tees were also to be collected for security purposes.’
Simultaneously with sending the first declaration of
war, on July 28, 1914, the Minister of Justice instructed
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the chairmen of the tribunals how to proceed in the mat-
ters of mobilization and the resulting staff shortages,® yet
soon after the outbreak of war, from October 1914, the
administration of justice wavered in the counties afflicted
by the invasion of the enemy forces. Reports kept coming
from the north-eastern and southern regions of the country
about district court judges being forced to leave their plac-
es of service. The chairmen of the royal tribunals (kirdlyi
torvényszékek) and Courts of Appeal (itélotablik) con-
cerned gave dramatic reports on the commotion caused by
the war, for instance, in the district of the Court of Appeal
in Kosice [Kassa] or in the area of the Sighetu Marmatiei
[Maramarossziget] tribunal. The work in prosecutor’s of-
fices also faltered: from Transylvanian reports, the Min-
istry was informed of temporary “closing procedures”,
particularly for the purpose of saving files and the man-
aged funds.’ Real heroes were involved in this activity, not
only prosecutors and judges, but also administrative of-
fice staff, junior clerks, and prison guards, who stood their
ground and made it possible for the administration of jus-
tice to continue working. Many of them were nominated
for the highest class of the Civil Military Cross of merit.'?

1. 2. In the escalation of the war

As World War I and the occupation of certain territories
of Romania progressed, the obstacles to the work of civil
courts there multiplied if one of the parties was a Hun-
garian native. The Minister of Justice was continuously
informed about this, and eventually he notified the Prime
Minister that action had to be taken against the function-
ing of the Romanian courts to ensure impartial judgment.
The analogy of the Austro-Hungarian consular jurisdic-
tion was raised as a possibility,' but it was rather the or-
ganizational solutions applied in the Romanian, Serbian
and Polish territories occupied by the Germans which
were considered as a guiding example. Accordingly, in
June 1917, with the mediation of the joint Ministry of For-
eign Affairs of the dual monarchy, it was agreed that Hun-
garian and Austrian natives would be subordinated to the
German civil courts to be established besides ordinary tri-
bunals, which would apply Romanian substantive law but
German procedural law, while Romanian citizens could
continue proceeding before their own courts. If, neverthe-
less, the Hungarian party litigated before a local court, the
so-called General Governor (fokormanyzésag) appointed
a commissioner officially to protect his or her interests.'?

Similarly, in 1917 the Minister of Justice called upon
the chairmen of some Courts of Appeal to propose judges
speaking Romanian to be sent to the occupied Romanian
territories. The transcript reveals that similar measures
had already been taken in Serbia. Upon the proposal made
by the chairmen of the Courts of Appeal in Szeged and
Timigoara [Temesvar],"® Béla Suszter, chief district court
judge in Caransebes [Karansebes] and Rezsé Wanie, tri-
bunal judge in Szeged were assigned to the Romanian
economic staff of the military administration in Bucharest,

~where they were appointed economic high commissioners

in August, whereby they were classified in a lower official
payment category than in their courts. As they found it in-
jurious, the president of the Court of Appeal in Timisoara
asked the Minister to reclassify their position as civil com-
missioner, thereby receiving the same remuneration as
their colleagues sent to Serbia or, if this was not possible,
to enable them to return to their original place of employ-
ment. The imperial and royal military headquarters, con-
tacted in the meantime, declared that they had no objection
to the reclassification. However, a few weeks later, at the
end of September, the president of the Court of Appeal of
Timisoara informed the Ministry that Béla Suszter wished
to return home, an initiative that he himself also found to
be worth supporting in the interest of the administration of
justice, so Suszter was relieved of external service in early
December.'* A similar event happened later: in October
1918, the Romanian Compensation Office (Kdrtalanitasi
Hivatal) needed trustworthy judges or scriveners with a
good command of the German, Romanian and French
languages as civil commissioners sent from the districts
of the Szeged, Oradea [Nagyvarad] and the Transylvanian
Courts of Appeal on a voluntary basis. It is not known
whether this finally happened, but each Court of Appeal
president suggested a suitable candidate.'s

Meanwhile, in order to coordinate border measures
made necessary by the worsening war and by the Roma-
nian attack against Transylvania, in April 1917 the Minis-
ter of the Interior requested that a royal prosecutor, who
could speak Romanian, should be summoned to him, and
Kristof Fehér, the chief prosecutor of Lugoj [Lugos], was
appointed for this in a short time. However, there was
dispute over the legal way of doing so, because his sum-
moning to the Ministry of Justice and then his transfer to
the Ministry of the Interior would have ceased his actual
service as prosecutor and thus his leadership supplement,
t0o.!¢

Needless to say, the Ministry itself suffered losses dur-
ing the World War, as also known from a report written
by Cyrill Karap, head of the audit office, in October 1917.
Due to the high number of enlistments, the frequent as-
signments to the National Military Aid Office (Orszdgos
Hadsegélyezé Hivatal)'” and the implementation of sev-
eral new government decrees issued in parallel, the audit
office found itself in a critical situation, which was illus-
trated well by the fact that the closing account for 1915/16
was completed one year after the statutory deadline. The
severity of the shortage of appropriate professionals avail-
able is also shown by the lengthy correspondence between
the Ministry of Justice and the Military Aid Office in the
autumn of 1917 regarding the further assignment or sum-
moning back of one particular auditor, who had served in
the Office since March 1916, and at the time mentioned
both organs considered him indispensable and demanded
his service.'®



1. 3. In the months of the endgame

The battlefield events in the autumn of 1918 prompted
Gusztav Téry, Minister of Justice,' to contact the judicial
authorities again on 3 October, regarding the procedures
to be followed in the event of the arrival of the enemy
forces. The district courts had to prepare themselves again
for safeguarding the land registry documents by using
their experience acquired so far, and to this end they had
to send reports to the president of the Court of Appeal in
Targu Mures [Marosvasarhely] and to the Ministry on the
exact content of the boxes, among others. Their actual
transportation could be ordered by the Minister himself or
by the Government Commissioner for Transylvania, who
also named the destination (Arad, Oradea or Debrecen).
The above-mentioned confidential instructions of 1914—
15 governed the securement of other valuables.” The files
from the courts of the already occupied southern part of
the country had to be taken to Szeged, but on 9 Novem-
ber only a few boxes from the Oravita [Oraviczabanya]
district court and from the Bela Crkva [Fehértemplom]
courts arrived there. Their handing over is known to have
happened in such a way that the office manager of the tri-
bunal received the official boxes together with the list of
their content from the escort employee and arranged for
their placement, the transportation and delivery costs were
advanced by the president of the Court of Appeal himself
from the general office expenses.?!

In November 1918, in the midst of inevitable defeat,
the Government had to take measures on what should
generally happen concerning the work of the Hungarian
courts in parts of the country already occupied or to be
occupied by the enemy. According to the decision made
in the Council of Ministers and communicated through
the chairmen of the Courts of Appeal, all the judges and
the officials had to remain in their place of service and, as
far as possible, “to endeavour” to cooperate with the Ro-
manian and Czechoslovakian national councils, but they
could take an oath or pledge to them only if there was no
way out, under pressure. According to the ceasefire agree-
ments of 3 and 13 November 1918, the Hungarian organs
(would have) performed the official tasks until concluding
the peace treaty, thus the occupation itself did not qualify
as a certain reason for stopping their work, what is more:
public administration and the administration of justice had
to be maintained to prevent the occupying powers from
taking them over on the ground that the Hungarian organs
were not functioning. If the circumstances did not allow
this — particularly if the officials’ lives were endangered
when remaining in their office — the provisions described
above applied to securing valuables and various files as
well as to the transportation of prisoners. The reports made
by the chairmen of the Courts of Appeal in Szeged and
Oradea revealed that some of their employees had already
left for an unknown place, and furthermore, the occupy-
ing troops regularly prevented the continued operation
of the Hungarian organs despite the ceasefire agreement.
The situation was further aggravated because the various
ministries gave different instructions to the subordinated
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offices, and because no order that could be enforced in all
parts of the state could be issued.?

Therefore, the Minister of Justice took the view that,
despite the capitulation, the operation of the Hungarian
government organs had to be coordinated as much as pos-
sible. However, there were different views in the Ministry
as to how this should be done. There were some who re-
garded the so-called ceasefire committee of the Entente to
be most suitable for dealing with these tasks, while others
did not find it appropriate because of its composition. Ac-
cording to the knowledge of Vilmos P4l Tomcsanyi, un-
dersecretary of state in the Ministry, the head of the French
committee arriving in Budapest to determine the details of
the ceasefire held out the prospect of remedying the griev-
ances caused by the obstruction of the work of the Hun-
garian judicial authorities, and thus he assumed that there
would be no need to take specific action about the existing
disturbances. However, David Rosnyai, rapporteur, held
the view that an interdepartmental meeting was needed in
the Ministry to decide the problematic questions.”

According to a report by the Ministry’s audit office, the
salaries for December 1918 were remitted to the heads
of tax offices which were located inside the demarcation
line and not threatened as larger advances for receipt and
subsequent settlement, who then collected these sums per-
sonally or through their representatives and distributed
them themselves to judicial officials, servants, pensioners
and persons entitled to military aid against a receipt — e.g.
the sums due to Pangevo [Pancsova] and Novi Sad [Ujvi-
dék] were sent to Szeged, the salaries for the employees
in Sannicolau Mare [Nagyszentmiklds] were remitted to
Mako —, while the salaries for those who had been forced
to leave their places of service were sent to the (still) Hun-
garian state tax office where they had requested. Pursuant
to a Council of Ministers resolution which was passed in
1915 but promulgated only much later, those who were
trapped outside the demarcation line — provided that they
had left their office for good reason — were to receive their
salaries and travel expenses similarly by means of so-
called travel accounts endorsed by their office superiors. It
is not known whether this was actually effected; however,
the Government of the proclaimed Hungarian People’s
Republic* issued an official call in December 1918, in
which civil servants were called upon to retain their post
of service if possible, and in the case of their departure,
to wait for the order of their superior authorities in their
new places of residence, making their salaries dependent
on this.”

The People’s Republic of 1918-19 mentioned was
proclaimed on 16 November 1918 — after the revolution
in Budapest on 31 October —, and it was terminated on
21 March 1919. It used to be a democratic state and not
a communist one led by count Mihaly Kérolyi and his
Government. This unfortunate period was the time of the
armed intervention by several Central European states
(Czechoslovakia, Romania, Serbian—Croatian—Slovenian
Monarchy) onto the territory of Hungary.

Meanwhile, Agoston Rath, Commissioner of Justice

of Narodna Uprava (Serbian People’s Administration)®
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in Banat [Banat], Backa [Bacska] and Baranja [Baranya],
stated in early December that he was willing to contin-
ue employing Hungarian judges and prosecutors from
Délvidék [Southern Territories]
in their office with “certain”
reservations (and also to allow
Hungarians to use their mother
tongue in court) if those con-
cerned asked for their relocation
through their office heads and if
they took an oath and pledged
loyalty to Narodna Uprava.
The Hungarian Government
protested this, with reference
to the contents of the ceasefire
agreement, and instructed ju-
dicial officials not to make a
statement before the eight-day
deadline but to bide their time
until the two states came to an
agreement. In his circular dated
12 December, Dénes Berinkey,
the Minister of Justice in office,
ordered that in case they took
an oath to the Serbian empire
under direct pressure, the Peo-
ple’s Republic would not hold it
against them later.

In January 1919 the presi-
dent of the tribunal Subotica
[Szabadka] informed the Hun-
garian Government that biding
time had led to no result; those
who did not take the oath of allegiance could not receive
their salaries in the tax office which had come under Ser-
bian jurisdiction, and neither could they get to the unoc-
cupied territories because travel certificates were rarely
issued by the Serbian—Croatian authorities, moreover
only overprinted banknotes were accepted in the occupied
territories. Narodna Uprava’s Commissioner of Justice
himself realized that the Hungarian state had only been
playing for time, therefore he did not agree to any further
postponement of pledging loyalty, instead, he declared
that “he was going to resort to force”. So, through a secret
envoy, the president of the tribunal asked for instructions
on what to do.”’

The staff and operation of the Hungarian judicial au-
thorities which were already in the territory of Czecho-
slovakia faced similar obstacles. In January 1919 Dénes
Berinkey, Minister of Justice, commissioned Odon Polner,
professor of constitutional law?® and Rector of the Univer-
sity of Bratislava [Pozsony], to negotiate on behalf of the
Hungarian Government, and he intervened and conferred
with Ambassador Milan Hodzsa so that the provisional
Slovakian Ministry operating in Zilina [Zsolna] would re-
frain from soliciting oath-related claims from the judicial
staff for the time being. By that time, however, Polner and
other university professors had already been taken into
police custody by the Czechoslovak authorities, its termi-

Odén Polner (1865-1961)*

nation was requested by the Hungarian Ministry of Justice
on 31 January,” but the archives do not reveal whether it
was successful. According to Polner’s memoirs, he was
taken into custody only on 4
February, several days after he
had returned home from Buda-
pest, and it lasted for only one
day in a Franciscan monastery;
but it is a historical fact that the
prefect (zsupdn) there suspend-
ed the operation of the Univer-
sity of Bratislava temporarily
and ordered police surveillance
for the teachers. Polner did not
mention whether he had even-
tually completed a special dip-
lomatic mission for the Hungar-
ian state at that time.*

2. World War Il

2. 1. The integration of
the reoccupied former
territories

As a result of the “Vienna
Awards” (1938, 1940), on the
one hand, the administration
of justice had to be maintained,
and on the other hand, the Hun-
garian state legislation had to
be organized again in, as called
officially, the territories returned to the Holy Crown of
Hungary, which was the responsibility of the Ministry of
Justice and the Government. The first relevant decree en-
tered into force on 28 October 1938.%% In the territories of
Upper Hungary [Felvidék], Transcarpathia and Transylva-
nia concerned, the procedural rules of private law, civil
and non-litigious proceedings in force there at the time of
their re-annexation — namely on 1 January, 27 June 1939,
and 26 November 1940, respectively — were generally
maintained, while in criminal justice the Hungarian law
had to be applied. The commencement of the operation
of the Hungarian courts entailed that the ongoing dead-
lines were interrupted and restarted, and the time inter-
val between the dissolution of the Czechoslovakian and
Romanian courts and the beginning of the operation of
the Hungarian forums was not included in the limitation
period. The Court of Appeal in KoSice was re-established
in 1938, while the ones in Cluj [Kolozsvar], Oradea and
Térgu Mures [Marosvasarhely] in 1940. The organization
was mostly carried out on decree level in view of swift-
ness and Hungarian traditions® as well as the war-time
public law conditions as of September 1939. These rules
of law are so numerous that only their listing would be
beyond the scope of the present study.

The judicial integration of Southern Territories [Délvi-
dék] occupied in the spring of 1941 also took place by this
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analogy.** Entering World War II in April 1941 resulted
in the occupation of the so-called Southern Territories,
which then belonged to Yugoslavia according to the Trea-
ty of Trianon (1920), and in its de facto re-annexation to
the motherland within a few weeks. However, the public
law aspect of all this required much longer time: it was
only at the end of the year that the Governor, Miklos Hor-
thy promulgated Act No. 20 of 1941, which — by analogy
with earlier similar laws*® — was necessary for the unifica-
tion of the country in the public law sense. As regards the
restoration of Hungarian jurisdiction and citizenship, the
theoretical date of 11 April 1941 was set by Parliament,
while leaving the elaboration of all the details of the act
in question to regulatory provisions by the Government
and the Ministers — including the operation of the judicial
organs and the aspects of the concrete laws to be applied.
Thus, partly the reinstatement of the force of the former
Hungarian rules of law, which did not require new legisla-
tive acts, and partly the extension of the territorial scope
of the newly created Hungarian legal norms as well as the
implementation of several provisional rules of law were
realized during 1941 and 1942.3¢

For example, as of 16 August, 1941, the provisional or-
ganizational norms re-established the royal tribunals and
public prosecutor’s offices in Subotica, Sombor [Zombor|
and Novi Sad [Ujvidék], as well as several district courts
in these areas, most of which were assigned to the dis-
trict of the Court of Appeal of Szeged.?” In Novi Sad, an
independent bar association was also set up.*® In private
law disputes, regulated by the Code of Civil Procedure
of 1911 and the act on its entry into force, generally the
Hungarian law came into force — at the same time as the
Hungarian courts became operational.

In the re-annexed territories, the newly created or al-
ready existing Hungarian courts took over the cases which
were still pending before a Yugoslav court at the time of
its dissolution, or which were in progress before a judge
appointed by the Hungarian military authority. Exceptions
were the cases which belonged to administrative authori-
ties under Hungarian law, those which did not fall within
the scope of jurisdiction of the Hungarian state organs
under private international law, proceedings taken by or
against the Yugoslav State, and finally, proceedings taken
by or against other public bodies or public institutions
which could be replaced by another person/organ as a re-
sult of the change in state authority. Cases in which new
proceedings could be initiated were settled by the Hungar-
ian court replacing the competent Yugoslav court even if
otherwise it did not fall within the scope of its jurisdiction
or competence under the Hungarian procedural law.*

Military criminal justice exercised temporarily over
civilians in the Southern Territories ceased on 3 August
1941. As from the following day, criminal cases against
civilians were heard by ordinary criminal courts unless
the proceedings — pursuant to special law — belonged to
the competence of the military criminal court in other
parts of the country as well. In cases where the Yugoslav
courts had already made a final judgment before 11 April
1941 and no new criminal proceedings could be initiated,
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or such proceedings had not yet been initiated before the
Hungarian judicial authorities, the person who had been
convicted by the Yugoslav court could request the compe-
tent Hungarian tribunal (district court) to declare that he/
she had not committed the offense that he/she was accused
of, or that his/her conviction had not been in accordance
with the legal conception of Hungarian law. If the Hungar-
ian court subsequently found that the applicant had not
committed the criminal offense that he/she was accused
of in the previous judgment, or that his/her conviction
had not been in accordance with the legal conception of
Hungarian criminal law, the convict would not suffer any
further prejudice on account of the decision of the former
Yugoslav court. The Hungarian court could also declare
that the judgment of the Yugoslav court was legally inva-
lid in Hungary and it made a new decision instead. If there
was any doubt as to the nature of the territories during the
application of the temporary rules, the court or the public
prosecutor’s office was obliged to turn to the Minister of
Justice.*!

The Hungarian rules of 1914 regarding the administra-
tion of courts and royal prosecutor’s offices* also entered
into force in the Southern Territories on 1 January 1942,
with minor temporary amendments. Many requested to
be relocated to the regions re-annexed to the country no
longer than the turn of 1944 and 1945.

2. 2. Propaganda and the administration
of justice

At the end of 1940, the Service for National Policy
(Nemzetpolitikai Szolgalat), which was organized at the
Prime Minister’s Office, strongly asked the ministries
that, within their competence, their leaders should send
information twice a month on “any measure which, di-
rectly or indirectly, promotes the material or moral ben-
efit of any social stratum of the nation”. The Service for
National Policy intended to publish the received material
in a bimonthly publication on the operation of the state
and municipalities as well as the agencies and institutions
under their supervision. The publication “aims to tell and
inform the broad spectrum of the Hungarian society about
the operation of the Government, thus promoting the de-
velopment of a correct public perception” — as stated by
Lészl6 Radocsay, Minister of Justice about the aim to be
achieved, therefore in December 1940 he ordered that the
head of each department should communicate the infor-
mation in writing to the presidential department of the
Ministry until the 1st and 16th day of the month, which
was then forwarded to the Service.* The propaganda pub-
lication was published from January 1941 under the title
Orszagépités (Landbuilding). As a periodical bulletin all
together it had 90 issues between 1941 and 1944 accord-
ing to the database of the Library of the Hungarian Parlia-
ment.*

It was also in the first month of 1941 that Prime Min-
ister Pal Teleki made the following, strictly confidential
appeal to Radocsay:



Jog

foriénefi szemle

“in order to effectively support the foreign information
work of Department 1V operating under my direct su-
pervision within the framework of the Hungarian Royal
Prime Minister s Office, it is necessary that the min-
istries and other bodies regularly provide the Depart-
ment with all the information that, after proper pro-
cessing, can provide foreign countries with favourable
information on Hungary, its domestic situation, foreign
policy, development, nationality policy, economic and
technical achievements, measures to promote increased
production, etc.”.

Teleki also considered it advisable for the Ministry of
Justice to inform the Prime Minister’s Department of In-
formation regularly, preferably on a weekly basis, of “the
relevant decrees and the political, cultural, economic etc.
measures,” issued within its competence, “which demon-
strate the advancement and steady development of Hun-
gary” on the one hand and can portray Hungarian nation-
ality politics in a good light on the other. Furthermore,
he also found it necessary that the statements — made by
nationalities, persons belonging to them and their leaders
“which reveal that the situation in Hungary and the mea-
sures of the Hungarian Government elicit recognition and
friendly feelings among our minorities” — should also be
reported to the Prime Minister’s Office regularly. To this,
a ministry rapporteur was responsible for direct contact,
and the compilations prepared for the Service for National
Policy had to be sent to the Prime Minister, t00.*

Radocsay was also contacted directly by Alajos Alfol-
di, Head of the Service, who pointed out:

“it seems particularly useful [...] to disclose the or-
dered investments, facilities and the costs spent on or
allocated to these, so that the public activities of the
state that are less known but of great interest to the pub-
lic can also be publicized”.

He was explicit in pointing out that the aim was to make it
appear that, despite the wartime conditions in the country,
“the rate of material and moral value production continues
to be vibrant and, in contrast with any other continental
state, the standard of living and the possibilities of ob-
taining basic commodities barely decreased”. The reports
had to be submitted so that the data would be available
to the Service on the 4th and 19th day of each month.*¢
For example, the family law department of the Minis-
try of Justice issued its first report on 3 January 1941. In
this, Miklos Staud, Head of Department, used this radical
metaphor, among others:

“in the field of family law, the Government is driven
by the clear realization, or even certain knowledge of
the fundamental doctrine of state that the core unit of
the state is the family based on marriage blessed with
profound moral content, enduring solidity and natural
reproduction. [...] A man who remains unmarried, a
woman who is averse to serious, stable marriage can
only be regarded as a white blood cell and treated ac-

cordingly by the state with respect to governance, the
proliferation of which white blood cell would cause the
state to be mainly morally, but also economically and
ultimately physically ill and extinct.”

The Ministry’s usual approach in judging requests for ex-
emption from marriage impediments was that it proposed
to refuse permission only if its issuance would raise a seri-
ous moral or public health issue, or “if the marriage would
only serve as a pretext or an opportunity for a foreign per-
son to settle down in the country whose settlement was
contrary to public interest”. The judicial administration
also supported starting a family through legal guidance
and the “warm embrace” of adoption; besides, it sought
to provide for the “legally forsaken™: the illegitimate chil-
dren through securing pardon by the Governor.*’

2. 3. Regulations on the Jews’ properties

The previously quoted report typically shunned the con-
tradiction between anti-Jewish legislation and the above
goals. In contrast, the Jews were very much focussed on
in the informative anonymous commentary on the govern-
ment decree®® regulating the payments on dismissal and
remunerations of similar nature paid to private employees
dismissed or to be dismissed as a result of the so-called
“Jewish laws” (1939-42) based on German examples.®
The reason for its issuance was that persons who were
classified as “Jews” and excluded from employment were
paid large amounts of severance pay by the economic
companies concerned, which was found quite injurious by
the Council of Ministers, which made it compulsory to de-
clare the emoluments paid in this way: “in reality, several
companies were rather willing to risk collapse, displace-
ment from production, but they wanted to compensate
the dismissed Jews abundantly for life”. The Government
took measures to “protect” movable capital by limiting the
extent of severance pays, bonuses and private pensions.

To this end, the Supervising Authority of Public Inter-
ests (Kozérdekeltsegek Feliigyelo Hatosdaga), formerly
established in 1933, was authorized to rectify payments
that thus became unlawful, even ex officio, or retrospec-
tively, to the allowed extent, and to sanction the leaders of
companies providing excessive payments. The scope of
the regulation did not cover employees receiving wages
below five hundred Pengds a month, cynically classifying
it as the “consideration of social aspects”.>® This briefly
outlined document was clearly just a law extract, but it
portrays vividly how the legal and economic dimensions
of antisemitism were widening and how a part of the so-
ciety was trying to resist this with its own means before
the country entered the war. Incidentally, by the end of
1939, 28 judges and one prosecutor were made to retire
as a consequence of the “Second Jewish Law” (Act No. 4
of 1939) and its implementing regulations, and four court
drafters were subject to the provisions of this act.>' But it
was only the beginning. ..



2. 4. The last man standing

The last Minister of Justice of the Horthy era, who was
appointed by the Governor of his own will, was Géabor
Vladar, who worked in the Government of Géza Lakatos
between 29 August and 16 October 1944. The minutes of
the Council of Ministers reveal that a draft of a judicial
decree was also prepared in order to release some of the
assets belonging to fideicomissum from the restriction, but
it did not actually become law.** It is known from other
sources that Vladar intervened personally and other ways
to release a number of political prisoners, similarly he
worked out the decree on banning the extreme right-wing
press and authorizing the left-wing press, which was on
the agenda of the government meeting held on 14 Octo-
ber, 1944, the last one before the “attempt to jump out of
the war”. Interestingly, he did not write about the latter in
his memoirs.>

At the meeting of the Council of Ministers on 27 Sep-
tember, it was also he who, in agreement with the Minister
of Trade and Transport, presented a draft decree for the
use of the business, industrial goods and material stocks
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Hungary between 1907 and 1949) is a public court

of law. Functionally it arranges the responsibilities
among the government bodies to avoid the arbitrary prac-
tice of authorities. As such, it is closely related to admin-
istrative jurisdiction and administrative courts. Adjudica-
tion on jurisdiction is consequently a form of public law
jurisdiction, the constitutional guarantee for the separation
of powers, so it can be presented in Hungary only after the
realisation of the system of separated powers.

C ompetency Court (a forum which functioned in

1. Legal historical background

Before 1848 the branches of power had not been sepa-
rated, thus it was both unnecessary and impossible to le-
gally protect their separation, namely, to prevent either au-
thority from growing above the others. Before 1848 there
might have occurred some “jurisdictional confrontation”
merely between the local and the central governments.
In any such case, the decision mainly considered the ob-
jective to protect the autonomy of local governments,
so the arrangement of the competencies fell within the
cognizance of the county general meetings (congregatio
generalis). The king acted only in case no jurisdictional
confrontation occurred between the regional court and
the local governments (counties or free royal towns).! We
cannot call it jurisdiction on competency in the modern
sense, as the judge of the legal dispute could be qualified
as a judicial body considering neither the institution, nor
the procedure. Two aspects, however, classifies it as the
predecessor of competency jurisdiction: the concept of
competencies appeared as early as in 1715 (Act No. 28
of 1715) and the protection of the concept “every dispute
requires a judge” (Act No. 17 of 1715).2 Section 3 of the
latter regulation ordered that

“In every other case, however, namely considering the
differences of the cases occurred and not requiring
lawful jurisdiction, it will remain under the competency
of the royal power to delegate judges suitable for the
quality and merit of such cases.”

Modern Hungarian judicial organisation system was
founded in 1869. Soon after the Austro-Hungarian com-
promise, as part of the judicial reform, the Ministry of Jus-
tice headed by Boldizsar Horvat introduced the Act which
finalised the conditions of the qualification of judges and
the basic regulations of practicing the profession (Act No.
4 of 1869). As a result, the separation of powers was com-
pleted with the independent judiciary power.

As opposed to the precious feudalistic age, the courts
of the dualistic period were governmental bodies, which
the legislator framed with guarantees. The courts were im-
movable and unified organisations, their hierarchy, com-
petency, jurisdiction and supervision were regulated by
the law.?

Regulations expressed the separation of administration
and jurisdiction. Competency jurisdiction also appeared
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in the same law, as the division, which can be found in
Act No. 4 of 1869, was incomplete. (That was the source
of its nickname “the court of conciliation” used in public
speech and journalism.) In practice, several cases belong-
ing to jurisdictional scope remained in the competency of
administration, such as, for instance, cases of servants,
infringement jurisdiction, patrons’ cases. Consequently,
it was necessary that § 25 of the above-mentioned law
would regulate judgements on jurisdictional debates. The
law provisionally authorised the government, or “minis-
try”, to decide in competency confrontations, “until fur-
ther legislative action”.

As a Hungarian particularity, legal institutions that
were meant to function temporarily became constant,* as
it happened in the case of the competency of the govern-
ment: this “provisional” practice remained in action for
nearly 40 years.>

But, as this task hugely overburdened the council of
ministers on the one hand, while on the other hand the
resolving was inconsistent with the constitutional require-
ments, the issue of dissolving this competency repeatedly
occurred.® Assigning the ministries with such a compe-
tency offends the concept of the separation of powers.
(It was further offended by not making public the com-
petency decisions of the council of ministers, claiming
that government decisions were secret.”) Also, it results in
an excessive governmental power while the government,
as a state authority, was not limited by the guarantees of
independence, which overturns the balance of powers.
Furthermore, there was no regulation at all on substantial
law, so the council of ministers was entitled to act at their
discretion, even arbitrarily.®

However, legislation could have had the opportunity
to terminate this power of the government. The issue
emerged twice, in 1879 and in 1883, when first in con-
nection with the forestry law, then with the founding
of financial administrative courts, but it remained un-
changed. Yet, in 1896, when the Act on Administrative
Court was passed, section 131 contained a special court
for competency confrontations, although the provision in
section 159 still preserved the competency judgement for
the government. Gyula Wlassics, ° professor of law and
minister of justice, published a draft on the arrangement
of competency courts as early as in 1880, when he him-
self considered it the right solution. Later, however, he
changed his opinion, and preferred competency located at
jurisdiction.'
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According to contemporary views, the government
acted in a surprisingly objective and responsible way,

“it never abused its unlimited power, even though there
were no procedural guarantees. |[...] During discus-
sions, the ministers respected the legal sources with
the most rigorous objectivity, and since the minister of
Justice presented the cases in the council of ministers,
the main concern of all the ministers of justice was to
observe the law in the most legitimate way. "

As a result, this competency of the government was ques-
tioned only theoretically, and legislation kept preserving
it. Among the arguments for the preservation there were
historical (a), practical (b), and political (c) arguments. Ad
(a): the protection of competencies had been the privilege
of the executive power (of the king, later of the govern-
ment); ad (b): what functioned well, had to be left alone;
ad (c): the political objective was above all to separate ad-
ministration and jurisdiction; besides it was marginal that
competency jurisdiction should have been organised. Sev-
eral professionals protested for

neous body consisting of members of the Curia and the
Administrative Court, based on the concept of parity. In
terms of procedure, he recommended the ex officio pro-
cedure, having moved off from the earlier notion of pro-
cedure on motion, the so-called competency complaint.
Even more so, because this practice was formulated in the
practice of the government between 1869 and 1908.

The bill by Wlassics classified two sets of cases under
the power of competency jurisdiction: those (positive or
negative) competency disputes in which administrative
authorities oppose regular or administrative courts'® on
the one hand, while on the other hand, disputes which oc-
cur between administrative courts and regular courts.

2. Organising the Competency Court

It was, however, Act No. 61 of 1907 which finally resolved
the issue by diverting from the actual practice and organis-
ing the Competency Court. In terms of its original compe-
tency, this court was entitled to decide in jurisdictional de-

bates between regular courts and

the competency decisions to be
handed over to judges,'? but the
legislation failed to amend the
prevailing system three times."

In order to settle the situation,
the politicians’ first proposal
was to introduce a body similar
to the state council, as the idea
occurred in the first drafts of
baron Gyula Wlassics around
1880. In his later draft (1895),
he further developed his propos-
al, and definitely encouraged the
location of legibility disputes to
the judiciary body.

Wilassics — that time profes-
sor and member of parliament
— unified the professional and
political requirements, which ef-
fort was appreciated by profes-
sionals: he supposed that his bill
would be discussed right after
the bill on administrative juris-
diction.” In spite of its brevi-
ty (the bill consisted of only 27
sections), it wished to regulate
three crucial domains, by which
the later functioning of the com-
petency court has to be evaluated: the domains of the legal
scope, the organisation, and the procedure.

With regards to the organisation, he remarked that the
solution most European countries chose by assuring the
competency of decision for the head of state (king), would
not find followers, similarly to the one which refers the
decision of competency disputes to the regular courts or
a state council that would be settled later. As early as in
1895, he considered as the optimal solution a miscella-
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the Administrative Court, and
also between one of these and
the administrative authorities.
The act was formed according
to the amendment of the bill by
Gyula Wlassics, and it was an-
nounced in the Budapest Jour-
nal (Budapesti Kozlony) on 31
December 1907. The court start-
ed its practice on 1 May 1908
within the meaning of the pro-
vision of execution (1201/1908.
M. E.). Its first chairman was
Adolf Oberschall,'” who had a
crucial part in the thoroughly de-
tailed formulation of the court’s
order of business. The first hear-
ing was held on 5 October in
the same year, chaired by Antal
Giinther.

With the introduction of the
Competency Court, the previ-
ous practice changed radically.
The act decreed the establish-
ment of a special jurisdiction
to solve competency confronta-
tions. According to the concept,
competency jurisdiction is not
an action in the general sense of jurisdiction, namely
that it does not set legal disputes in order to settle the
offended set of rights, but a decision of objective nature:
according to this understanding, competency jurisdiction
is meant to explain the law concerning competency, the
overall protection of the competency rules of the state,'
and not a dispute about subjective rights. As a result of
this objective character, there is no limitation in its ju-
risdiction.




“The essence of the question is which authority is en-
titled by the legal sources to proceed in either one or
the other field of law, and if there might be a confronta-
tion between the authorities about the competency, it
is indifferent in which legal branch the confiontation
happened.”"

The jurisdictional form guaranteed the full impartiality,
independence, and the relevant professional eligibility of
the judging forum, even if, in the early 20" century, the
professionals of law required the involvement of the pro-
fessionals of administration in jurisdiction.”® The nearly
40 years’ practice of the Competency Court proves that
the heads of the courts kept the guarantees of profession-
alism in mind without a cogent regulation. It became a
permanent practice of the courts by means of customary
law that the council involved judges from the branch of
the disputed case. The special knowledge was represented
by the members of the National Agrarian Court and the
Military Supreme Court who were elected members of the
Competency Court.?!

3. Settling jurisdictional disputes

Regarding the organisation of the Competency Court, it
was first formed as a miscellaneous court, assembled of the
chairmen and members of the Curia and the Administra-
tive Court selected on the concept of parity. It was chaired
alternatingly in three-year courses by the chairmen of the
Curia and the Administrative Court, eight members were
the judges of the Curia, the other eight were the judges of
the Administrative Court.?” The judges were balloted for a
period of three years at a full section by both the Curia and
the Administrative Court. Both the civil and the criminal
sections of the Curia, and the general administrative and
financial sections of the Administrative Court were repre-
sented in the Competency Court.

Two basic concepts prevailed in this assembly: impar-
tiality and professionalism. The guarantee for impartiality
were the facts that the Competency Court was a judici-
ary body fortified with the guarantee of judicial indepen-
dence, its authorised judges were protected with several
regulations on conflicts-of-interest, who were elected for
the position. Besides, the guarantee of professionalism
was assured by the miscellaneous court, the presence of
members of special courts in the procedure, and the fact
that in factual cases the certain judicial councils acted in
the composition that suited the case most. The form of the
court assured the complete impartiality and independence
of the judging forum, and also the necessary profession-
alism even in the period when theoretical professionals
often clamoured for the involvement of administrative
lawyers. The nearly forty-year practice of the Competen-
cy Court proves that the chairmen observed the guaran-
tees of professionalism even without a cogent regulation,
as it became a constant routine that in the council there
were judges with expertise in the discipline of the case.
Special expertise was represented by the judges of the
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National Agrarian Court and the Military Supreme Court
as elected judges of the Competency Court.® In the par-
ticular cases the Competency Court decreed as a seven-
member council, making an unappealable, obligatory de-
cree. The reason for the seven members originated in the
number of the judicial councils of the Curia.* The proce-
dure was decided on at a complete session, which was ap-
proved by the ministry in its decree No. 1935/1908. M. E.
The procedure was later amended in the decree No.
2299/1915. M. E., then in the decree No. 2700/1931. M. E.
The court acted under the direct supervision of the prime
minister.

Ironically, throughout the history of the Competency
Court, the most cardinal issue was the one of its compe-
tencies. The law listed the following cases in detail (Act
No. 61 0f 1907, § 7):

1. if both the general court and the administrative court or
the administrative authority, or, in other cases, if both
the administrative court and the administrative authori-
ty, either of whose competency the procedure involves,
have decided that the procedure does not belong under
their competency, decision in their final judgement that
the procedure does not fall within their competency
(negative competency confrontation);

2. if the general court and the administrative court or the
administrative authority decided in their final judge-
ment about the same case that the procedure falls within
their competency (positive competency confrontation);

3. if the general court — either appealable or non-appeal-
able — and the administrative court decided in the same
case;

4. if the general court in a non-appealable judgment, and
the administrative court — either in an appealable or
non-appealable judgement — has decided in the merit of
the same case;

5. if either of the above-mentioned judiciary or adminis-
trative authority has stated its competence according to
point 2, while the other authority has decided in the merit
of the same case according to point 3 or 4.

Owing to this taxonomy, in practice the court refused the
motions about competency confrontations and disputes
which cannot be classified in it. Thus, for instance, the
court decided on the lack of competency confrontation
in the case of a presumed competency confrontation be-
tween a specific judgment and the regulation about the
general rule.

Such a taxonomic list of legibility meant the obstacle of
judgement, which inspired the extension of competencies
in 1928. Even the more so, because the chief task of the
competency court was the general, objective protection of
the jurisdictional regulations of the state, to guard over the
regulation of § 1 of Act No. 4 of 1968, namely that both
the judiciary and the administrative system of authorities
may act within the limits of their own competence, as reg-
ulated. In this sense, even though the specific cases were
judged with conceptual consistence, the court always care-
fully observed the specific legal issue, and consequently
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it was the duty of the competency judiciary to judge the
competency confrontations between the special courts or
between the special courts and the general courts. This lat-
ter task, however, could not be fulfilled with the extensive
interpretation of the competency rules of the competency
court,” which called for the 1928 amendment. The regula-
tions were formed as the following:

a) According to the regulations, the procedure of the
Competency Court could take place when the specific rule
enabled it specifically. Such cases were the regulations
that created the certain special courts, such as, for instance,
economic courts as ordered in provision 8759/1920. M.
E., which regulated the organisation of the special courts,
or Act No. 30 of 1921 on judging on worker’s insurance,
which explicitly based the power of jurisdictional disputes
between these special courts and the general courts, ad-
ministrative courts, or administrative authorities on the
competency courts.

But, as we have already mentioned, Act No. 4 of 1869
did not completely divide administration and justice, in
the next few decades (in fact up to this date), judiciary ad-
ministration and — even though it causes less problems in
terms of jurisdictional disputes — court acting as an admin-
istrative authority. In this aspect, the Competency Court
declared that administrative bodies are not to be identified
according to their name (e.g., village judge), neither of the
scope (e.g., the police trial judge’s function in the case of a
sheriff), but according to the legal nature of the body, or, as
the regulation put it, their subjective feature. The specific
result of the rule was that there was no obstacle for the de-
cision in a jurisdictional dispute between a village leader
(judge) and the court.”

b) If there was no such specific legal regulation, this
hiatus could result in disputes. Before 1928, apart from
the two examples mentioned before, in most cases no rule
regulated the case when a jurisdictional dispute emerged
between certain special courts, so these disputes could
not be settled legally. In 1907, legislators entrusted it on
the future practice of the Competency Court, actually on
custom, as the argumentation of the law stated that it was
impossible to itemise the special courts. Thus, the legisla-
tor tacitly implied that the concept of the general court
should be interpreted extensively, in general as “court”,
also including the special courts. However, the Compe-
tency Court finalised as early as in 1913 in its executive
decision, that the concept of general court could not be
interpreted in such an extensive way, and consequently, it
was unable to decide in jurisdictional disputes concerning
special courts.”’

Even though it refused to handle special courts as gen-
eral courts, the Competency Court pushed the interpreta-
tion of the concepts of general court to the limit. It stated
the procedural competence of the special councils of the
Curia (such as the minor disciplinary council or the attor-
neys’ council) by applying the formal interpretation of the
general court, neglecting the content, based on the concept
of argumentum a maiore ad minus.**

The classification of legal status of the royal prosecu-

~_tion created a similarly debated case, as jurisdictional

disputes between the prosecution and the administrative
authorities were often judged by the Competency Court.
This reflects the characteristic interpretation of the law, as
the court treated the royal prosecution as a kind of admin-
istrative authority, given that it was an independent pub-
lic authority according to Act No. 33 of 1871, which was
under the direct supervision since 1891. By referring to
this law, the court refused to judge in cases between the
prosecution and administrative bodies.

The assessment of the judiciary bodies acting in cases
related to housing was very exciting. According to the
judgment of the Competency Court, the council of house-
renting or the single judge in housing cases was a body fit-
ted into the normal judicial organisation, because its chair-
person was appointed either from the local court, or from
among the judges of the local court by the chairman of
the court (the 1921 and 1923 decrees). On the other hand,
even though its members were court judges, the appeal
council on housing cases was an administrative body be-
cause it acted upon the commission of the administrative
body who appointed them (namely the minister of welfare
and labour; decree in 1926).

Similarly, the Competency Court categorised the elect-
ed court of workers’ insurance — which acted as the prede-
cessor of the court of workers’ insurance — as an adminis-
trative body to dissolve the jurisdictional conflict emerged
between this court and the general court. (In this 1909
decree the court ascertained its view that in the terminol-
ogy of the regulation the term administrative court covers
Royal Administrative Court.)” Later legal custom, how-
ever, altered it: with regard to the Patent Court in 1923,
even though its units were named as Patent Authority and
Patent Council in the 1895 law, and later the 1920 law,*
the latter containing the organisational amendments and
the notification and judiciary departments, the Competen-
cy Court declared a character of special court, and thus,
being unauthorised to do so, it did not decide the dispute.’!

c¢) Complaints of competence was an entitlement which
could not be limited in time, assured by the legislator and
contemporary custom by detecting and judging compe-
tency disputed ex officio. In case, however, we take the
temporal absoluteness a ground rule, it may conflict the
concept of res iudicata, as the substantial power means
that the merited decision cannot be appealed by legal rem-
edy. When, previous the foundation of the Competency
Court, it was the duty of the Government to solve com-
petency conflicts, it either the Government, or the acting
Ministry of Justice) often did so in its legibility decision
by repealing a final judgement later, referring to lack of
competence. Before 1907, the need for an unlimited ju-
risdictional adjudication was stronger than substantive
power. But the practice of the Competency Court ceased
to carry on this process by preferring res iudicata. Both
the acts of 1907 and 1928 regulated expressis verbi that
in case the general court or the Administrative Court (also
extending the rule to the special court in 1928) has de-
cided in a case in merit, there should be no appeal after
its coming into force with reference to belonging to the
competence of administration. After the final judgement



of the court, no administrative body could bring a case
into its competency and could not act in it. It is interesting,
though, that in spite of the explicit regulation, the Compe-
tency Court had to make decisions of such content every
other year.*> This regulation, however, did not settle the
case when, after the final judgment of the regular courts, a
competency dispute emerged in which the administrative
court should have state its competency. So, if the Admin-
istrative Court had stated about a case that it had belonged
to its competence after the final judgement of a general
court, the dispute could have been referred to the Compe-
tency Court.

This rule, however, concerned only the final judge-
ments of merit, and there were no limitations in the cases
of negative competency judgements. So, if any court de-
cided on the lack of competence in its final judgement, the
case was to be decided on at the administrative bodies.

The law also regulated that after the final judgements of
the general court and the administrative court, no further
procedure is justified on the basis that the case belonged
within the competence of the administrative authority, and
in such cases the final judgement of the court is authorita-
tive as opposed to the administrative authority. The law
made the protection of the res iudicata a basic concept,
the opposite of which would have been the concept of the
unlimited competency complaint. (The latter appeared in
the custom of the Government.>®)

Since the Act No. 4 of 1869 was not consistent in sepa-
rating administration and judging, a series of legal disputes
could emerge in which the court had to decide between the
competence of an administrative body and the court. In
such cases the complaint was issued ex officio, obligingly.

The picture was further shaded by the fact that several
regulations granted competencies to special organisations
and special courts. This made it clear very soon, in the first
years of the court that there is another segment of jurisdic-
tional disputes in which there is no common superior body
above the organisations disputing about procedure law:
these were the legibility disputes between the numerous
special courts founded by the regulations, and the general
courts.

Consequently, Act 43 of 1928 and its implementing
decree No.1120/1929. M. E. extended the power of the
Competency Court to the decision of such competency
conflicts that emerged between either the general court or
the special court on the one hand, or between the admin-
istrative authorities on the other hand, and also to those
cases which emerged between general and special courts,
and finally the ones between two special courts. The law
also regulated that the implementing decrees by the Com-
petency Court would also be obligatory for the courts and
the administrative bodies.**

To illustrate the previously mentioned cases, let us ex-
amine some specific examples of the vast case law col-
lection of the Competency Court. According the general
wording of the law, a conflict of competency is involved
if 1) the bodies defined by the law 2) in the same case 3)
have made conflicting decisions concerning competency.
Consequently, the basic intention of the legislator was that
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the conflicts between the court had to be settled in all cir-
cumstances. In cases of legal bodies without a common
superior, the dispute is settled at the Competency Court,
based on its general competence. But in cases when the
competency dispute is to be settled by the directives and
power of a specific rule, or the decision about the acting
body was made possibly outside the Competency Court —
by the compromise of the authorities (bodies) in the con-
flict, for instance. (Such a case was the one of the obliga-
tions to harmonise between the supreme judicial bodies
prescribed by the 1912 military criminal procedure law
in the competency dispute between the military penal au-
thority and the civil penal authority as, which was taken
over by the competency authority of the Competency
Court from 1928, by which the issue of competency was
actually placed in the hands of the forum entitled to act
with judicial independence.)

One crucial element of the competency entitlement of
the Competency Court was that besides the sameness of
the parties, the case had to be the same also in terms of
substance, namely that the legal case that emerged be-
tween the parties had to be substantialised in the same
aspect. In that sense the sameness of the case was not re-
alised even in the cases involving the same parties if, in
the administrative procedure, the subject of the case was
an offence (the removal of a boundary marker), while in
the court procedure, the case was of private property as
a claim of private law.*> The decision was similar when,
in a case of opening a window, the court proceeded in a
case of neighbours’ rights, while the administrative body
proceeded in terms of building regulations, both in their
own competence.*® The simple numerical difference of the
claims did not exclude the sameness of case, and conse-
quently the procedure of the Competency Court.’’

For the statement of the competence of the Competen-
cy Court it was also necessary to state its competence (or
the lack of competence) by at least two bodies, directly
or indirectly in a resolution (by justifiably referring the
case back to administration), while the competence of
either bodies involves the procedure. At the same time,
it was not a necessary requirement that the judgement of
the case should be referred to another body with compe-
tence. A claim originated in service may be the subject of
a court procedure as a private law claim, it may be a claim
of as servant’s wages, which belongs within the servants’
authority, but it may also be the claim of a craftsman’s
apprentice. In this issue, in case of a conflict, the Com-
petency Court’s decision was based on the subject of the
case, actually the feature and the substantial elements of
the claim. But the Competency Court did not state a com-
petency conflict in the case either, when it proceeded and
decided in different aspects of the same case, but in its
own legal competence.

The legislator regulated the procedure of the Competen-
cy Court, also the process of the hearings by applying the
rules of the procedure of the administrative court. The pre-
condition was to divide administration and justice, as an es-
sential requirement of every constitutional state. If the state

does not fulfil this requirement properly (as it happened in
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Hungary), the numerous conflicts will undermine legal cer-
tainty, resulting in unpredictable law enforcement.

The necessity of judgments on jurisdiction — without
guarantees — may emerge as a result of abuses by the au-
thorities or courts.

Entrusting this guarantee of the division of power by
deploying competencies to a miscellaneous court of high
prestige assures independence and impartiality, which is
essential for a procedure of objective kind that in specific
processes interprets the law independently from substan-
tive law or demands. Even though there was a theoretical
and practical demand to involve professionals from ad-
ministration, the activity of the court proved that in fact it
is not necessary for the decision about competence.

For an established decision the judges do not need to
know the taxonomy or the substantial character of the
case, but the elements of its content, for which the most
suitable forum is the judiciary.

For positive or negative competency disputes the law
orders the same procedure to apply.

Furthermore, the legislator purported the complete
equality of the involved administrative and/or judicial
bodies. At the same time, it reduced the role of the private
parties — concerning the objective character of judging — to
the minimum, leaving room for the ex officio procedure.

The ground for the procedure was not the right to com-
plain (even though the draft by Wlassics preferred it), but
the requirement to submit, which was also more economi-
cal and more efficient from the aspect of the procedure. The
body which made the decision that caused the competency
conflict was obliged to submit the case within 15 days.

The already emerged competency disputes had to be ar-
ranged, and furthermore, as soon as possible (this way the
procedure rules did not allow the postponement or delay
of the hearing), because the legal uncertainty caused by
the dispute can only be terminated this way. So, it was not
a reason to terminate the procedure in competency cases,
for instance, if the party deceased.

The most important moral of the competency disputes
is still the fact that it is primarily the legislator who has
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nimals and their associated images have been part
of human culture since ancient times. Representa-
tion of animals are common in literature and art,
so it is not surprising that depictions of animals appear as
decorative elements in courthouses and their surroundings
all over the world. The mystical bond between animals
and mankind is the reason why there are notable animals
that have been recognized for centuries as symbols of hu-
man judgement and justice in the history of legal culture.
In expressing the relationship between animals and hu-
mans, the qualities of animals are often used as a metaphor
for people, and certain human characteristics can be il-
lustrated by metaphors referring to animal behaviour.!
Machiavelli formulated this in 7he Prince in the following
manner: “A prince, therefore, being compelled knowingly
to adopt the beast, ought to choose the fox and the lion;
because the lion cannot defend himself against snares and
the fox cannot defend himself against wolves. Therefore,
it is necessary to be a fox to discover the snares and a lion
to terrify the wolves. Those who rely simply on the lion do
not understand what they are about.”

Bédi Beliznai, Kinga

Animal Ornaments
of the Court Buildings

1. The lion

1. 1. The lion as a symbol of power

Known as a symbol of power and rulership in ancient cul-
tures, the lion has been closely associated with the court
judgements since the Middle Ages.

The lion symbolizes valour, majesty, and protective
power, as well as wisdom and animal strength. Among
the virtues it is the attribute of justice, firmness, fortitude,
and temperance, while among the vices it is the attribute
of pride. A man wearing a lion’s skin or holding it in his
hand, a reference to Hercules (Heracles), is an epitome of
excellence and heroic virtue.?

These characteristics have made it — alongside the ea-
gle — one of the most used heraldic animals. The winged,
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man-headed lion (Lamassu) was an Assyrian symbol, but
“the king of animals” is also the emblem of Florence and
Venice. Out of the Hungarian monarchs, Sigismund of
Luxemburg had a lion — the Czech two-tailed one — on
his coat of arms and seal,* and a prancing lion, holding
a crown in his paw appeared on the coat of arms of Mat-
thias.> The three lions engraved on the crystal globe of
the Hungarian coronation sceptre are an ancient Eastern
symbol of royal power. Lions surrounded the throne of
King Solomon, the sage arbiter of the Old Testament. In
the First Book of Kings (1 Kings 10:18-20), it is recorded
that his magnificent throne, made of ivory and covered
with gold, had six steps leading up to it. A lion stood be-
side both arms of the throne chair, and twelve on either
side of the six steps.

A polished capital carved from sandstone and mounted
atop a pillar more than 15 metres high in Sarnath, India,
dates from around 250 BC. The pillar bears the edicts of
King Ashoka (268-232 BC), which include his proclama-
tion of himself as a just king who fascinates the whole
world. On 26 January 1950 — the “birthday” of the repub-
lic — the capital, with its four sublime lions facing the four
cardinal points, was raised to the status of India’s nation-
al symbol. The frieze running around the lions shows a
picture of an elephant, a zebu, a horse, and another lion,
separated by the Buddhist symbol of the spoked wheel
(dharma chakra).
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The Supreme Court of India, set up under the 1950
Constitution and sitting for the first time on 28 January
1950, opted for the Lion capital as their logo, albeit with
two important differences. The first is that below the na-
tional symbol the “Satyamev Jayate” (Hc ,
while below the logo of the Supreme Court the “Yatod-
harma Stato Jaya” HYAI 1Y) inscription can
be read in Sanskrit. The first means “truth alone triumphs”
while the second means “whence dharma (law), thence
victory”.” The other distinction is that in the logo of the
Supreme Court, above the lions’ heads, there is a very im-
portant legal symbol, the “wheel of justice”, which refers
to justice, goodness and fairness, and even, in a further
interpretation, to the acceptance of the idea of the rule of
law by the members of the court.®

In the Supreme Court courtrooms, the Indian national
emblem is displayed on the wall behind the judges’ chairs,
symbolising not only the legitimacy of the judiciary, but
also the conferment of the state’s judicial power on the
judges. Above the entrance to the courtrooms, the nation-
al emblem reads “truth alone triumphs”, suggesting that
those who enter the court should follow the path of truth-
fulness, because eventually truth will prevail.” This also
refers to the duties and responsibilities of the judge.'”

The throne of King Solomon®



1. 2. The lion as a judicial symbol

The lion or lion’s head has been known since the Middle
Ages as a symbol of the supreme forum of judgement,'
so the judges of the supreme courts were often portrayed
with a lion at their feet, and it could also mark the place
where the adjudication or the execution of sentence was
located. In the centre of Bonn, a column, probably from
Roman times, with a lion on it can still be found today,
which was traditionally considered to symbolise the judi-
cial power of one of the prince-electors, the Archbishop
of Cologne.'

In Rome, a group of statues originally installed under
the loggia of the Senatorial Palace (Palazzo Senatorio),
depicting a lion triumphant over a horse, symbolised vic-
tory over the rival Tivoli,’* and gave place to the public
exposure of malefactors and the pronouncement of death
sentences.'* The triumph of the lion, symbolising the Sen-
ate, over the papal “caballus” was also a reference to the
relationship between secular and ecclesiastical justice.!s
The lion heads on the Capitoline, as guardians of law and
justice, represented the supreme judicial power exercised
by the Senate. The lion-lined arcades of the temples could
also be used as a place of judgment.' A record dating from
1140 states that court trials were regularly held at the south
gate of Ferrara Cathedral, “among the lions”."”

The lion referred to the good judge, who must remain
wise and strong throughout the trial, whose decision-mak-
ing cannot be swayed or influenced by neither threats nor
pleas.

Justitia or the judge was often pictured sitting on a lion,
legs crossed. This was the posture required of the judge
by the provisions of the medieval compilations of laws.
According to the Soester Gerichtsordnung (Soest Court
Rules) of 1350, the judge “must sit in the chair like a
scowling lion, with his right leg crossed over the left”.'®
The municipal law compilation of Buda — following the
German model — similarly regulated the posture of the
judge: he had to sit “with one leg on top of the other”,
which symbolised the tranquillity, seriousness and con-
templation that were essential for a responsible judicial
profession.

In Albrecht Diirer’s etching Sol iustitiae (The Day of
Justice), circa 1499, he represents Christ, the Judge of the
world, seated on a lion embodying divine justice, with the
sword and scales, the typical attributes of the Goddess of
Justice. The image was inspired both by medieval illustra-
tions of the judge, “the doer of justice”, and by a statue
seen in Venice, a capital in the Doge’s Palace showing the
planets [where the Sun (Sol) is seated on his own zodiacal
sign, the lion]."

Wolfgang Schild, with whose opinion we agree, sees an
obvious parallel between Diirer’s judging Christ and the
judge described in the Soest Court Rules. Christ himself
is the scowling lion, who punishes the guilty, from whom
no crime is hidden, who sees all and knows all. Christ, like
Solomon, is the embodiment of the wise and fair judge.?’

In the Venetian Republic, from 1310, following the
unsuccessful Baiamonte Tiepolo-conspiracy to oust Doge
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Pietro Gradenigo, letterboxes were introduced in Venice
and other cities,?! in which anyone could drop a secret de-
nunciation, which could be used to bring charges if there
was a reasonable suspicion. In each district (sestiere) of
Venice? at least one letterbox was placed in the wall of a
court or church or in the walls of the Doge’s Palace. The
close connection between justice and the lion is demon-
strated by the fact that many of these wooden and later
metal letterboxes were carved in stone with the head of
a lion (or a face hidden under a mask), into whose mouth
the denunciation was to be thrown. Hence the name of the
boxes: “the lion’s mouth” (bocca di leone).

The keys to the letterboxes were kept by the members
of the town magistrate and could only be opened by the
heads of the districts (capo di sestiere). Each chief magis-
trate had his own letterbox, whether he was responsible for
keeping the peace in the city, passing sentence in criminal
cases, or working in the field of financial administration.?®

The original idea was that the anonymous help of citi-
zens, i.e., secret reports, could help uncover conspiracies
and other crimes (mainly murder, robbery, blasphemy,
smuggling, tax evasion, breaching health regulations).
However, anonymity also gave way for envy, anger, and
revenge. In order to prevent this, the Great Council (Mag-
gior Consiglio) decreed on 5 May 1275 that all unsigned
denunciations should be burned. From 30 October 1387,
this provision was amended so that anonymous denuncia-
tions against private individuals were to be destroyed, but
the ones concerning crimes against the Republic of Venice
or conspiracies to cause serious damage to the state were
to be handed over to the Council of Ten (Consiglio dei
Dieci), which would judge and decide on the cases.* On
30 August 1542, it was decreed that in the case of blas-
phemy, an anonymous denunciation should be examined
by the council only if the suspicion of the crime was con-
firmed by three witnesses — one of whom could be the
denouncer himself — who had been present at the alleged
crime.”

“The lion’s mouth” was therefore primarily aimed at
maintaining the peace in the city. The system remained in
place, with rules modified from time to time, until the end
of the Republic in 1797, and although most of the letter-
boxes were destroyed, some can still be seen while stroll-
ing the streets of Venice.?

One of the main sights of the southern Italian Bari,
and a symbol of the city by now, is the unique pillory
that stands in the old town’s market square (piazza Mer-
cantile), which also brings us a perfect testimony to the
close link between the lion and jurisdiction. At the foot
of the white marble pillar of justice (colonna di giustizia)
a lion lies with the inscription Custos lusticiae, meaning
“guardian of justice”, on his chest.

The history of the pillory can be traced back to the
16™ century: Armando Perotti (1865-1924), on the basis
of local historical research, concluded that it was erected
around 1546 by the Spanish Viceroy Don Pedro Alvarez
de Toledo of Naples (1532—1553).2” The pillory was used
to publicly shame insolvent debtors and bankrupts. Ac-

cording to Giulio Petroni, the punishment was carried out
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by placing the malefactor on the back of the lion and tying
him by the neck to the pillar with a chain.?®

However, the lion statue itself existed long before that,
originally as an ornament and protector of a Roman tomb,
and only later moved to the market square, next to the pil-
lory. In the 11™ and 12" centuries, during the Norman con-
quests, it was considered the city’s apotropaic defender.

Works of art also allude to the bond between the lion
and justice. The German sculptor Albert Wolff (1814—
1892) created a group of sculptures of a lion defending
his cubs from a giant serpent (Lowe, seine Jungen gegen
eine Schlange verteidigend) erected after the artist’s death
in June 1895 in the Moabit district of Berlin, in front of
the square of the Criminal Court (Kriminalgericht, now
Amtsgericht Tiergarten) at the time. Hermann Miiller-
Bohn, in his book about Berlin’s monuments (1905), saw
the group of statues as a symbol of the victorious struggle
of the lion of justice against the lies and injustice that had
taken the form of a serpent.*

The work entitled Equal before the Law by Canadian
sculptor and photographer Eldon Garnet (1946-) is in Mc-
Murtry Gardens of Justice in Toronto.

The sculpture depicts a scale with a life-size lamb at
one end and a life-size lion sitting at peace at the other.
Although one of the animals is small and the other is
large, one is weak and the other is strong, the scales re-
main in balance, symbolising the fact that everyone must
be “weighed” equally on the scales of justice.?!

The lamb is a symbol of gentleness, innocence, purity,
and sinlessness. In the justice system, the lion, represent-
ing the good judge, is also a symbol of strength, courage,
and power. The combination of the lamb and the lion
recalls the prophecy of the prophet Isaiah (Isaiah 11:6):
“The wolf will live with the lamb, the leopard will lie
down with the goat, the calf and the lion and the yearling
together [...].” But in medieval iconography, following
Virgil, the lamb and the lion lying together, “naturally dif-
ferent in their morals”, also embody peace, “the concord
of various wills”.?

On Garnet’s artwork, the pillar holding the scales reads
in English and French Section 15 of the Canadian Char-
ter of Rights and Freedoms, which states that everyone
is equal before the law. Every individual has the right to
the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination
based on race, national or ethnic origin, colour, religion,
sex, age or mental or physical disability. **

The sculptor achieved perfect proportions and balance
by combining the laws of physics and geometry. If you
look closely, you can see that the lion is closer to the cen-
tre, while the lamb is much further away. This points to the
imperative need to eliminate inequalities before the law.
The complex form of the balancing pole is a symbol of
law and justice, since ensuring equal rights for litigants is
in practice a difficult and complex task requiring constant
reflection and evaluation.

2. The Gallic Rooster

The rooster represents the rebirth of the sun and the soul,
as well as pride and courage in most cultures, while the
weathercock on the top of Christian churches is a symbol
of vigilance against evil.

In the Palace of Justice in Paris (Palais de Justice),
the entrance from the lobby to the Galerie Marchande-
passage is decorated with a statue of Hermes and Hestia,
sitting on the left and right of the book of laws, which rep-
resents justice and law, and a rooster is found at the feet of
the goddess, representing the light and the judge’s power
to create justice and to do justice.**

The Gallic Rooster (gallus gallicus), the symbol of
the French, was born with the expansion of Renaissance
culture. Already the Romans associated the words gallus
“rooster” and Gallus “Gaul”. France began to be associ-
ated with the rooster at the end of the 15" century, when
historians discovered its Gallic ancestry and revealed that
the animal had been revered in antiquity as the sacred bird
of Jupiter and Mercurius. In the 1490s, a book dedicated
to King Charles VIII of France was published in Italy*
with an illustration of a white rooster trampling the lion
and fox, the enemies of France. Francis I, who ascended
to the throne in 1515, was born on 12 September, the as-
trological sign of the rising Mercury, so it was only natural
that his symbol should be the sacred animal of Mercurius,
the embodiment of light and victory.*® By the middle of
the 16" century, the different traditions had merged: the
bird on the roof of churches was identified with the French
king, the dynastic state and the emerging nation as a sym-
bol of courage, light and victory.’” The French Revolution
chose the rooster as its war emblem, combining the mean-
ing of the French nation as a warrior and the meaning of
the rooster as a symbol to ward off darkness by crow-
ing. The spread of the rooster symbol was also helped
by France’s opponents. The Peace of Crépy in 1544 was
celebrated with an engraving of eagles, representing the
German—Roman Emperor Charles V, defeating a rooster.
The rooster later appeared on coins, then on the entrances
to public buildings, on monuments, stamps and, in 1951,
on the official badge of mayors.*

The Palais de Justice is also home to the Court of Ap-
peal of Paris (Cour d’Appel de Paris), which has its crimi-
nal chambers and courtrooms on two floors. The staircase
connecting the two levels is decorated with roosters. At
their feet is a bundle of rods with leather straps, with an
axe in the middle. The bundle of rods (fasces), with its
occasional two-edged axe, was a symbol of the official
and punitive power of the Roman magistrates. The death
penalty was executed by the /ictors, free but paid officials
who carried the fasces.”

A recent case in French justice is linked to a rooster
called Maurice and the commune of Saint-Pierre-d’Oléron.
Maurice became famous and was in the news in July 2019
when neighbours filed a lawsuit against the rooster and his
owner, claiming that he was causing a nuisance by crow-
ing at dawn and constantly disturbing the peace of the
neighbourhood. The court hearing the case (tribunal de



grand instance de Rochefort) dismissed the neighbours’
claim and ruled that Maurice was free to “continue sing-
ing”. The complainants even had to pay compensation
of €1,000 to Corinne Fesseau, the owner of the rooster.*

The case has also become a symbol of the conflicts
between “natives” and newcomers to a rural settle-
ment, as many of the actions are based on the sounds
and smells of the countryside. The controversy, which
has attracted international press attention, has coincided
with a media campaign to protect the sounds and smells
of the countryside. On 29 January 2020, the French Na-
tional Assembly voted in favour of a Bill to introduce
into French law the concept of “patrimoine sensoriel”,
which aims to preserve and express the characteristic
sounds and smells of the countryside.*! The Bill was dis-
cussed and voted on by the Senate on 21 January 2021
without amendment.*> The law on the protection of the
values of the French countryside (Loi n° 2021-85 du 29
Jjanvier 2021 visant a définir et protéger le patrimoine
sensoriel des campagnes frangaises) was published in
the official journal on 30 January 2021 (Journal Officiel
de la République Frangaise).

3. The ostrich

The Egyptian goddess Maat is one of the decorative ele-
ments on the main facade of the “huge palace of classicist
architecture”, which today houses the Curia, the Office of
the Prosecutor General, and the Regional Court of Appeal
of Budapest, designed by architect Sandor Fellner (1857—
1944) and originally built between 1913 and 1918 for the
Ministry of Justice.

Maat is the embodiment of truth, justice, law, and per-
fect balance,* whose characteristic attribute is the ostrich
plumage* which appears in her headdress or wings. Pieri-
oni Valeriano (1477-1558) in his Hieroglyphica...* writes
that “the paddle-like feathers of the ostrich, like perfect
verity, are the same length”.*

In medieval allegorical art, the ostrich also appears on
the side of the female figure with white robe represent-
ing justice, suggesting that however complicated the cases
brought before the justice system, sufficient time and ef-
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fort should be spent “untangling” them, just as “the ostrich
digests iron”.*’

Giorgio Vasari’s (1511-1574) Allegoria della Giustizia
(1543), commissioned by Cardinal Alessandro Farnese,
shows Justitia’s right arm resting on an ostrich.*® With its
long neck and slow digestion, the ostrich also symbolises
the need for patience in the face of any challenge, espe-
cially for the judge.*’

4. The serpent

Among the justice-related symbols in different cultures,
the serpent has many and often contradictory meanings. It
is a recurring motif in myths, art, and religion, represent-
ing life, death, resurrection, sacred knowledge, and the
afterlife.

In Cesare Ripa’s Iconologia, the judge, seated in digni-
fied attire, holds a wand in his right hand, around which is
coiled a serpent, a sign of the cleverness expected of men
in power. In the New Testament, according to the Gospel
of Matthew (Matthew 10:16) “so be wise as serpents!”
As the animal of Pallas Athena (Minerva), who is also as-
sociated with judgement®, it symbolises the alliance of
wisdom, reason, and strength=' However, in the Gospel
of John (John 8:44), the serpent, the devil’s incarnation, is
portrayed as “the father of lies”.

And a modern example that perfectly illustrates the
meeting of tradition and the present. On 26 October 2014,
the new courthouse in Kununurra, Western Australia, was
inaugurated. The architects designed the building in col-
laboration with local indigenous people, and the design
was formed through public consultations. The 2,000 m?,
two-storey facility has been designed to fit in perfectly
with the surrounding natural environment and the indige-
nous people’s way of seeing the world. This ambition is
enhanced by the use of wood, stone cladding and colours,
various shades of rust brown, natural light, and the unri-
valled views. The interiors of the building are decorated
with works by more than twenty local (Miriwoong) atists.
A carved timber handrail at the base of the stairs depicts
two intertwined serpents®? symbolising the coexistence of
laws and customs of Aboriginal and Australian culture.>
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1. Introduction

he stakes for the internet have been rising since

the mid-2000s: “The debate on platform regulation

picks up in 2014. First, with the fall-out from the
Facebook/WhatsApp deal,! which kick-started a public
debate on mergers and acquisitions by digital platforms.
Then in 2018, the Cambridge Analytica scandal® ramps
up the volume of the debate on privacy by large platforms
and provides the political lever for starting to design regu-
latory frameworks for the big digital platforms, at least
in Europe.” As a result, regulation of the internet (and
within it, the platform providers that underpin social me-
dia) now seems more realistic than ever before. This pa-
per examines how the United States of America and the
European Union have attempted to regulate new media’s

Gosztonyi, Gergely

Early Regulation of Social
Media Liability Issues
in the United States of

Union

liability issues-, and how the codification processes set up
two different types of liability regimes twenty to twenty-
five years ago.
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2. Communication Decency Act

The myth of a “lawless space™ in the context of Internet
regulation quickly dissipated, and it became increasingly
apparent that, in line with US litigation patterns, Internet
companies would be exposed to lawsuits in which they
would be held liable for providing a forum for infringing
content. The litigation costs and also the penalty imposed
would make it impossible for them to grow.

In the first key case, Don Fitzpatrick published a dai-
ly newsletter in the early nineties called “Rumorville”,
which published news and gossip about journalists and
the industry they worked in. The newsletter was available
to CompuServe users who subscribed to the CompuServe
journalists’ forum. Robert Blanchard and his company
Cubby developed a similar newsletter called “Skuttlebut”.
Cubby sued both Fitzpatrick and CompuServe for spread-
ing false information’. The reason for suing CompuServe
was that Cubby claimed that it was acting as a publisher
and was therefore responsible for its content. The Court
found that since CompuServe had no prior knowledge of
the content that Fitzpatrick would be publishing on “Ru-
morville”, it was merely a distributor, not a publisher.
The Court ruled that “CompuServe has no more editorial
control over such a publication than does a public library,
bookstore, or newsstand”.

Afew years later, in the autumn of 1994, on a then trendy
forum (belonging to the company called Prodigy) an un-
known user made comments about Stratton Oakmont and
its president, Daniel Porush, that they were committing
fraud. The company and its president sued the anonymous
author of the comment.” The legal question was whether
Prodigy was a publisher, in which case it would be liable
for the content posted on it even if it did not upload it,
or merely a distributor, in which case it would be exempt
from liability and the person who uploaded the content
would bear the consequences alone. In the court proceed-
ings, Prodigy was found to have guidelines for users on
what content is not desirable, to employ human modera-
tors and to have a (rudimentary but functioning) filtering
system to weed out offensive content. Although the Court
noted in its judgment that forums in principle should be
considered merely distributors, in the given case, Prodigy
was ruled as a publisher because of its editorial activity in
relation to the forum, which provides it a liability.

The divergent judgments in the two cases raise the
question of whether it is worthwhile to moderate or cen-
sor since if the internet company does not do so, it is
merely a distributor and having exemption from liability.
This problem, however, contradicts the need to curb in-
appropriate content on the Internet, since the lack of law
and liability would have perpetuated the Wild West (or,
in Alfred C. Yen’s words, the “western frontier’”®), where
anything goes. The decisions have stirred up the American
legal community.

To solve this problem, Republican Chris Cox and
Democrat Ron Wyden proposed an amendment to the
Telecommunications Act.” The Telecommunications Act

~was a huge step forward in itself, amending the Com-

munications Act of 1934 after sixty years and providing
a new set of rules for a significantly changed communi-
cations environment. For the first time, the Internet ap-
peared as a subject of regulation,'® but the key was the
Cox-Wyden section, which was incorporated as Section
230(c)(1) of the Act (commonly known as the Communi-
cations Decency Act, CDA).!! Twenty-six short words in
English completely rewrote the history of the Internet:'?
“No provider or user of an interactive computer service
shall be treated as the publisher or speaker of any informa-
tion provided by another information content provider.” In
addition, Section 230(c)(2) also includes “good Samari-
tan” protections against civil liability for the removal or
moderation of speech they deem obscene or offensive,
even constitutionally protected speech, if the providers act
in good faith.

With these two regulatory solutions, the state in the
1990s effectively privatised freedom of expression and
the decisions to remove illegal or harmful content. If we
simplify it, we can say that all the means to remove con-
tent were in the hands of the service providers if they acted
in good faith. “It gave internet startups and their inves-
tors the confidence that they could fill their platforms with
content from ordinary users, without attracting any legal
liability for anything those users might write.”'> Doesn’t
take much courage to say that this legislation has, at the
same time, enabled the Internet to develop and grow ex-
ponentially over the last two decades. It has also meant
progress, but it has also embedded the present problems:
if providers considered that a user or a piece of content
was not in their interests, they had the legal power to re-
move it. It was not called censorship, but in reality, that is
what happened. And it is the same with the infamous pae-
dophile comments on YouTube;'* the Nazi paraphernalia
sold on Amazon,'* or the video footage of the Christchurch
massacre.'® Even though these companies have grown to
unimaginable economic power, the CDA230 gives them
almost unlimited loopholes — whether they restrict content
or users upload unacceptable content. However, the flip
side of the question is whether the aforementioned Wild
West would really come without CDA230. Knowing the
history of communication, let there be no doubt...

To answer the above, it is worth looking at the story of
Kenneth Zeran through his court case.!” After the Okla-
homa City bombing, an unknown person began selling a
T-shirt with a message about the bombing and a message
on a forum saying, “Call Ken if you want one of these”.
The phone number belonged to Zeran, who had no idea
what had happened. To date, it has not been possible to
find out who posted the message, but Zeran has received
hundreds of threatening phone calls. Zeran has sued AOL
for not doing everything possible to remove the original
message and copies of it from its platform. AOL’s posi-
tion was that CDA230 gives (almost) complete immunity
for content uploaded by third parties, even if it knew the
content was illegal. The US courts gave AOL the truth
both at first instance and on appeal based on CDA230(c)
(1) and did not consider the applicability of CDA230(c)
(2). Thus, immunity appears to be complete.'® However, it
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has been challenged'” repeatedly over the years,? the need
to amend the CDA will only become stronger after 2020,
because, as Nicolas P. Suzor put it, platforms are “judges,
juries and enforcers at the same time”.*!

3. The TWF and AVMS Directives

The European internal market, also known as the single
market, which was created on 1 January 1993, has brought
many benefits to the then twelve — now many more —
Member States and their citizens and, thanks to various
agreements, it has also opened the European Economic
Area (EEA) to other countries. The Single Market is
based on the so-called “four freedoms”* — free movement
of persons, services, goods and capital — enshrined in the
Treaty on European Union.** Nevertheless, as Perry Keller
writes, “the media sector has presented a huge challenge
for the project of creating a European single market”.>
However, the European Court of Justice has confirmed in
several cases® that, as a general rule, no legal barriers to
cross-border television broadcasting can be imposed. Un-
der these circumstances — after long negotiations and dis-
cussions — the directive on cross-border television (Televi-
sion without Frontiers, TWF)?” was created. “The TWF
Directive, the forerunner to the AVMS Directive, is the
main regulatory instrument for the audiovisual sector in
Europe.””® The Directive lays down two key points which
have subsequently been used to regulate Internet services:

the principle of free movement of services and the coun-
try-of-origin principle.”

Already in the context of this Directive, what is differ-
ent from the competition-based regulatory approach of the
United States of America was apparent: the media in Eu-
rope play a prominent role in maintaining and transmitting
democratic rules as well as in maintaining, developing,
and disseminating cultural, social, and societal aspects.
With all these principles in mind, while ensuring competi-
tion in the market, and with the exponential technologi-
cal development of the industry, it became clear over time
that “patching” the TWF would not yield satisfactory re-
sults, and a new directive was needed,*® not only for the
television segment but for the whole of the now audiovi-
sual industry. In 2010, this became the Audiovisual Media
Services Directive (AVMS),*! in which the word “inter-
net” appears only three times. Although the situation later
changed with Video on Demand (VoD) and on demand
audiovisual media services, it soon became clear that the
rules on the internet could not be adequately addressed in
the TWF-AVMS framework by “rewriting” the old rules.

4. The E-Commerce Directive

The regulation of internet services in Europe has not
been without its problems. Already when the TWF was
amended in 1997, it was suggested that the new audio-
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failed in the European Parliament.>? Thus a formal distinc-
tion has been created between traditional media services,
where the provider determines the time for which content
can be consumed, and Internet-based services, where the
consumer can determine that. Thus was born the concept
of “information society services”, which has become one
of the key concepts in the twenty years since the adoption
of the E-Commerce Directive®> of 8 June 2000 (ECD),
which still governs digital services today. The ECD stress-
es that the concept is not a product of the ECD itself,** as
it was already found in earlier directives,* and provides
a definition of the concept with a definitive purpose, i.c.,
what services are covered and what services are excluded.
Furthermore, it stresses that “information society services
span a wide range of economic activities which take place
on-line”.%

This broad range includes:*’

- selling goods on-line;

— offering on-line information or commercial communi-
cations;

- providing tools allowing for search, access and retrieval
of data;

- transmission of information via a communication net-
work;

- providing access to a communication network;

— hosting information provided by a recipient of the ser-
vice;

- video-on-demand;

- commercial communications by electronic mail.

However, it does not include, among other things, the
supply of goods or services off-line; the distribution of
television or radio broadcasting or the use of electronic
mail.*® The ECD thus contributed to the proper function-
ing of the internal market by ensuring the free movement
of information society services between Member States.
As can be seen from the above list, Internet service pro-
viders (including the then-nascent community media ser-
vices) were brought within the scope of the ECD in the
early 2000s, rather than the TWF Directive. However, it is
evident throughout from the careful wording of the regu-
lation that it reflects “the policy consensus that the inter-
net should not be brought under existing media regulatory
regimes”,* thus bridging the gap between the early inter-
net legal vacuum and traditional state regulation.

On a vital issue for the internet, namely who can be
held liable for infringing content, the European Union

Notes and references

has developed a different regime from the CDA230 rules

outlined above.** The core regulation in this question is

Section 4 of the ECD, entitled “Liability of intermediary

service providers”. The rules use a threefold set of defini-

tions and the first two (“mere conduit™! and “caching”)*
give service providers immunity from liability just like the

US system. However, the more interesting issue is the li-

ability of hosting service providers, for which rules are set

out in Article 14 of the ECD. Under this, the provider is
in principle responsible for the content hosted on it and is
exempt from liability if:

- has no actual knowledge of illegal activity or informa-
tion, and as regards claims for damages, is not aware of
facts or circumstances from which the illegal activity or
information is apparent; or

— the provider, upon obtaining such knowledge or aware-
ness, acts expeditiously to remove or to disable access
to the information.*

The (relative)** novelty of the European system is,
therefore, this so-called notice-and-takedown system
(NTDS),* which has thus introduced a multi-stage sys-
tem of conditions and procedures: the intermediary ser-
vice provider must have a certain knowledge of content
that is manifestly illegal and must take steps to remove it
within a specified period.

5. Conclusion

After this brief overview, it can be concluded that the Eu-
ropean Union has opted for a different model (also known
as the “safe harbour model”)* from the US regulation,
which focuses on an automatic exemption. Although many
issues have been debated since the adoption of the Direc-
tive (such as when to declare that the service provider has
actual knowledge; what is a manifestly illegal content;
what is the time limit within which the service provider
must act; are we talking about an active or passive type
of service provider), it would be beyond the scope of this
study to examine these questions in detail. However, we
have to point out that those questions are crucial in de-
termining whether content has been lawfully removed or
whether there are censorship effects. The two paths that
emerged in the 1990s and 2000s thus outlined different
regulatory directions, but in the intervening years, it has
become clear from international judicial practice that they
are converging.
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Képes, Gyorgy

A Brief History of the
Danish Royal Titles

n the Hungarian constitutional history, one of the

groups of royal prerogatives is called “honorary rights”

(or “personal prerogatives of the king”, based on the
corresponding Latin expression jura majestatica stricte
personalia). The royal titles are discussed within this cat-
egory. In the Hungarian history, such titles were mainly
connected to the so-called “co-reigns” and “claimed
lands” of the Holy Crown, covering the neighbour coun-
tries of the historical Hungarian kingdom.' The history of
the style of the Danish kings provides us with a similar
picture, however, that extent of cumulation of the titles as
we could see at the example of the Hungarian monarchs
throughout the centuries, was not characteristic of Den-
mark, not even in the periods when the Danish monarchy
was a middle-power state in the Northern and Baltic re-
gions.

1. King of the Danes

According to our contemporary documentary sources
of the period of the Arpad dynasty, the Hungarian kings
were not used to be called “kings of Hungary” until the
end of the 11" century. They rather used the title “king
of the Hungarians” (usually in the forms of Ungrorum
rex or Hungarorum rex).? The expression rex Hungariae,
already referring to the territorial extent of royal power,
appeared the first time at the time of rex Coloman the
Learned (Konyves Kdlmdn, t. 1095-1116).> In the middle
ages, the royal titles of the Danish kings also referred to
the population as the king’s subordinates instead of the
territory of the country he was the ruler of, for they were
usually named as “king of the Danes” and not “king of
Denmark”.

The Annales Regni Francorum already called the (al-
leged) 8-9™ century Danish kings, Sigfred and Godfred,
as reges [rex] Danorum,* and the same wording was used

by Canute the Great (Knud den Store, r. 1019-1035),

son of Sweyn Forkbeard (Svend Tveskeeg, 1. 987-1014),
too.> In contrast with the Hungarian custom, this was
not replaced with the territorial variant “king of Den-
mark” until the late middle ages, the establishment of the
Danish-Norwegian personal union (1380) and Kalmar
(Danish—Norwegian—Swedish) Union (1397). Since this
period the title rex Daciae (the traditionally used spelling
of rex Daniae) has been in use.

However, in the 12" century, in parallel with the recog-
nition of the spiritual (sacral) legitimation of the royal
power,® the expression “by the grace of God” appeared
in the style of the Danish monarchs as well. Similarly to
the Hungarian royal title,” the first Latin expression used
for such purpose was Divina favente clementia also in
Denmark, at the period of reign of Erik II the Memorable
(Erik Emune, 1. 1134-1137), but this already changed to
Dei gratia (in Danish: af Guds Nade) in the second part of
the 12 century, at the time of Valdemar I the Great (Val-
demar den Store, 1. 1157-1182). Thus, at this time the full
style of the Danish kings was “by the grace of God king
of the Danes”. As a characteristic example, we may refer
to the charter of the Vitskel Abbey founded by Valdemar
I, that began with the words “ego Waldemarus, dei gratia
Danorum rex”

2. King of the Wends and the Goths

After the conquest of Mecklenburg in 1185 (according to
the researches of Roland Steinacher, at some time between
1187 and 1193),° the style was supplemented with the title
“king of the Slavs” (in the form “king of the Danes and the
Slavs”, in Latin: Danorum Sclavorumque rex) and this re-
mained in use for almost eight consequent centuries, until
1972.1° A good example of the use of this title is, among
others, the famous charter of 29 July 1282 (“the Danish
Magna Carta”) issued by Eric V Klipping (r. 1259-1286),
referred to as “Ericus dei gracia danorum slauorumque
rex”."! The habitual Danish translation of the expression
rex Sclavorum 1is Venders konge (“king of the Wends”),
of course not referring to the historic denomination used
for Hungarian Slovenes (“‘vendek”), but deriving from
the common medieval German name of Slavic people
“Wends” (Wenedi, Wenden)."

In 1361 a further royal title appeared besides the name
of the Danish kings. This was “king of the Goths” (in
Latin: Gothorum rex) that had already been part of the
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style of the Swedish monarchs for a long time, and was
adopted by Valdemar IV Atterdag (r. 1340-1375) at the
time when he not simply reconquered Scania (Skdne) to-
gether with Blekinge and the southern part of the prov-
ince of Halland from the Swedes, but also managed to
occupy the island of Gotland."* This title, together with
“king of the Wends” (altogether used in the form “king
of the Wends and the Goths”, in Latin: Sclavorum Gotho-
rumque rex) was kept in the style of the Danish kings until
1972, nevertheless Denmark had to give Gotland back to
the Kingdom of Sweden already in the middle of the 17
century (by virtue of the Peace of Bromsebro of 1645).°

3. The first territorial titles: Duke of
Jutland and Duke of Estonia

The first Danish royal title that actually referred to the
territorial scope of the king’s power was not rex Daciae
(as we mentioned earlier and we shall see soon in more
details, this was not used until
the end of the 14" century),
but dux Juciae (literally “duke
of Jutland”, in fact duke of
Schleswig). The Danish kings
were using this title in the pe-
riods when the positions of the
king of Denmark and the duke
of Schleswig were united in
one hand, such as for example
at the coronation of Valdemar
II the Victorious (Valdemar
Sejr, 1. 1202—1241) in Christ-
mas 1202, or at the coronation
of king Abel (r. 1250-1252)
on 1 November 1250.6

A similar title was “duke of
Estonia” (in Latin: dux Esto-
niae) that appeared from time
to time in the 13" and early
14" centuries, from the Dan-
ish victory in the Livonian
Crusade against the Estonians
(Battle of Lyndanisse, 1219)
until August 1346 when Val-
demar IV Atterdag sold the
Estonian possessions to the
Teutonic Order for 19,000 sil-
ver marks, in the framework
of financial consolidation of
the Danish treasury.'” It is
worth to be mentioned that the
king’s epithet Atterdag (literally: “Return of the Day”) re-
calls the fact that Valdemar IV actually re-established the
Danish state after an eight-year interregnum (1332—1340),
a kind of feudal anarchy, while the counts of Holstein ex-
ercised sovereignty over Denmark as its main creditors,
and possessors of major part of the old royal lands.

Eric V Klipping®
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4. Style of the Danish kings

at the time of the Danish—Norwegian
personal union (1380-1814)

and the Kalmar Union (1397-1523)

On 12 September 1380, by the death of Haakon VI (.
in Norway: 1343-1380), his underage son Olaf II (king of
Denmark already from 1375, elected by the Danish Coun-
cil of the Realm to the throne as Valdemar IV’s grand-
son) became the king of Norway as well, based on the
fact that Norway had been a hereditary kingdom since
the beginning of the history of the Norwegian monarchy.
By the accession to the throne of Olaf II (. in Denmark:
1375-1387, in Norway: 1380-1387), his style was sup-
plemented with the title “king of Norway” (rex Norwe-
giae). This was the change that resulted the transformation
of the Danish royal title from Danorum rex to Daciae rex,
making thus the first reference to the territorial character-
istic of the king’s power.

Consequently, Olaf II’s full title was “king of Denmark
and Norway, the Wends and the Goths” (in Latin: Da-
ciae Norwegiae Sclavorum
Gothorumque rex, in Danish:
Konge til Danmark og Norge,
de Venders og Gothers). The
difference between this usage
and the earlier custom can be
well seen in the coronation
charter of the underage king
issued in 1376 and signed by
both of his parents, Margrete
Valdemarsdatter and Haakon
VI of Norway, who was then
king of Sweden too. At the end
of the text of the charter Olaf
was officially indicated still
as “king of the Danes, Wends
and the Goths” (Danorum,
Sclavorum, Gothorumque
rex), but his father Haakon
was mentioned as “king of
Sweden and Norway” (rex
Sveciae et Norwegiae), and
as a reference to the earlier
mentioned Olaf, the expres-
sion rex Daciae (“cum dicto
domino Olauo rege Daciae”)
was used the second time in
his relation as well.'®

Olaf’s successor, Erik VII
of Pomerania (r. 1397-1439),
who was elected as king of
Sweden as well, and by this
the Kalmar Union of the three Scandinavian kingdoms was
established for almost one and a half century, frequently
used the special title Koningen af thissce thry righce (“king
of these three kingdoms™)."” “These kingdoms” were usu-
ally listed in the fully explicit royal title as Daciae Sveciae

Norwegiae... (in Danish: Danmarks Svergies Norges...),
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i.e. Denmark, Sweden and Norway were following each
other in this order. Furthermore, Erik was entitled to bear
the title of duke of Pomerania (in Latin “dux Pomerani-
ae”, in Danish: “Hertug i Pommern”) as well.

The latter was of course not part of the style of the next
union king, Christopher III of Bavaria (r. in Denmark:
1440-1448, in Sweden since 1441, in Norway since
1442), however he was entitled to use two other additional
titles on his own right, “count palatine of the Rhine” and
“duke of Bavaria” (in Latin: comes palatini Reni et dux
Bavariae)® 1t is interesting to mention that Christopher
was granted at his coronation ceremony held in 1 Janu-
ary 1443 in the Cathedral of Ribe with the title archirex
Daniae® The Greek prefix archi- referred to the fact that
Denmark had an especially important position among the
three Nordic kingdoms forming the Kalmar Union, sim-
ilarly to the place of late medieval Hungary among the
“lands of St. Stephen’s Holy Crown”, that was also often
referred to as archiregnum (“main realm”) and the Hun-
garian king as archirex.?

5. The Legacy of the Oldenburgs?®

The appearance of the House of Oldenburg on the Danish
throne in the 15" century resulted in further changes in the
style of the kings of Denmark. The first Oldenburg king,
Christian T (r. 1448-1481)* brought his home titles with
himself to Denmark. As he had already been the count of
Oldenburg and Delmenhorst, these titles were incorporated
in the Danish royal titles in the form “comes de Oldenborch
et Delmenhorst” (in Danish: Greve i Oldenborg og Del-
menhorst). In 1460, when his uncle count Adolphus died,
he inherited the duchy of Schleswig (an originally Danish
province in Southern Jutland, possessed by the counts of
Holstein since the 14" century) together with the county
of Holstein. At this occasion, the estates of Schleswig and
Holstein forced him to sign the Treaty of Ribe in which he
had to promise that these two territories would be governed
“forever undivided” (“‘ewich tosamende ungedelt”, in later
sources: “up ewig ungedeelt ). From this time on, Chris-
tian I and his successors were entitled to use the titles “duke
of Schleswig” (not in the old Latin form “dux Juciae” any
more, but as “dux Slesvicensis ”)* and “count of Holstein”
(in Latin: comes Holsatiae).

After 1474 — when Holstein was elevated by the Holy
Roman Emperor to the rank of duchy, and thus Christian
as the duke of Holstein was recognized as his direct vas-
sal?” — the Oldenburg titles were transformed to the quite
complex form “Duke of Schleswig and Holstein, Stor-
marn and Dithmarschen, Count of Oldenburg and Del-
menhorst”). For an example we may refer to the treaty
of peace and alliance between the Kingdoms of France
and Denmark concluded on 8 July 1498 (still effective
today!),”® in which king John (r. 1481-1513) was named
with his full style “Joannes, Dei gratia, Daciae, Sueciae,
Norvegiae, Slavorum Gothorumque Rex, Dux Slesvicensis
ac Holsatiae, Stormariae et Ditmarsiae, Comes in Olden-

 burg et Delmenhorst”*

Interestingly, an indirect reference to the German
provinces of Holstein, Stormarn and Dithmarschen
could already be found among the titles of Valdemar II as
well, in the ancient form of “Lord of Nordalbingia” (in
Latin: dominus Nordalbingiae). However, this title had
no connection with those of the Oldenburgs at all: King
Valdemar the Victorious was recognized as the ruler of
these old Saxon territories at the frontiers of the histori-
cal Kingdom of Denmark — also mentioned in Adam of
Bremen’s famous ecclesiastical chronicle Gesta Ham-
maburgensis Ecclesiae Pontificum written in the 11"
century® —after his successful military campaign in Hol-
stein in 1201, and the conquest of the cities of Hamburg
and Liibeck in 1202.%!

Similarly to the title “king of the Goths”, the German
count and ducal titles brought to Denmark by the Olden-
burgs remained in the style of the Danish kings until as
late as 1972, in spite of the fact that, by virtue of the Vi-
enna peace treaty of 30 October 1864 closing the quick
second Schleswig war in a devastating way from Dan-
ish point of view,”? Denmark not just had to hand over
the provinces of Holstein and Lauenburg to Prussia and
Austria (in fact only to Prussia), but also the whole terri-
tory of Schleswig, including the area between the rivers
Kongea and Eider, i.e. those parts (traditionally called
Sonderjylland, Southern Jutland) as well that had already
been recognized as belonging to the realm of the Danes
by Charlemagne in a peace with the envoys of the Danes
concluded in 811.%

6. Conclusion

From the fact that both the title “king of the Goths” and
those inherited in the 15® century from the Oldenburgs
(as the German counts of Holstein and the connected ter-
ritories) remained in use right until the second part of the
20" century, we can draw the conclusion that, at least after
the Bromsebro (1645) and Roskilde (1658) peace trea-
ties with Sweden, and the Peace of Vienna (1864) with
Prussia and Austria, the style of the Danish kings not just
contained fictive titles (like “Wends”), but, at least from a
strict international law point of view, an unlawful usage of
monarchic titles can also be observed. In the history of the
Hungarian constitutional law, such “unlawful” titles are
usually referred to as “igénycimek” (“titles of claim”).**
Did it really cause an actual legal problem in the mod-
ern age? No, not at all. Let us just mention an early 20"
century example from the Hungarian history for illustrat-
ing this matter. When the last Hungarian king, Charles
IV (r. 1916-1918) was crowned on 30 December 1916 in
Budapest, he was named, among others — and further to
some incontestably existing titles like “king of Hungary”
or “Croatia” —, as the “king of Serbia”, “Cumania” (land
of the Cumans in the 13" century on the territory of the
later Romanian principalities) and “Bulgaria” as well. In
the Treaty of Berlin of 13 July 1878, the Kingdom of Hun-
gary (more precisely: the Austro-Hungarian Monarchy)
confirmed to recognize the existence of these countries,



moreover, Hungary and Bulgaria were allies in World War
I, and Tsar Ferdinand of Bulgaria personally attended the
above mentioned coronation ceremony as the only foreign
monarch,* being one of the closest friends of the royal
family, and not being disturbed by the fact that his friend
Charles was just crowned as the “king of Bulgaria”.

Notes and references

foriénefi szemle

Anyway, it was more than a wise decision from Mar-
garet II of Denmark, when she has finally dropped all the
politically disputable (“incorrect”) historical titles from
her style in 1972, deciding to let herself be called in the
future simply as “by the grace of God Queen of Denmark”
(af Guds Ndde Danmarks Dronning).

! For a concise history of the Hungarian royal titles, see KEpES, Gyorgy:
IV. Kéroly magyar kiralyi cimei, torténeti attekintésben [Royal ti-
tles of Charles IV in a historical perspective]. In GLASSER, Norbert
— MOD, Laszlo — VARGA, Norbert — ZiMaA, Andras (eds.): ,, Fogadd
a korondt...” Unnep és vilsdg, hagyomdanyok és reformkoncep-
ciok [“Accept the Crown...” Celebration and crisis, traditions and
reform concepts]. Szeged, 2001. SZTE Néprajzi és Kulturalis An-
tropologiai Tanszék. 19-39. See also KisteLek1, Karoly: ,,Archireg-
num Hungariae”: Mitosz vagy valosag? Megjegyzések a kozépkori
Magyar Kiralysag teriileti és népességi aspektusairdl [“Archiregnum
Hungariae™: A myth or reality? Some remarks on the territorial and
population aspects of the medieval Kingdom of Hungary]. In REvEsz,
T. Mihély — MATHE, Gabor (eds.): Allam-, egyhaz-, jogtorténeti ma-
gyarazatok. Unnepi tanulméanyok Racz Lajos tiszteletére, 65. sziile-
tésnapja alkalmabol /Explanations of state, church and legal history.
Festive studies in honour of Lajos Rdcz for his 65" birthday]. Bu-
dapest, 2013. Multiszolg Bt. 71-72.; PALFFY, Géza: A magyar korona
orszagainak koronazasi zaszl6i a 16-17. szazadban [Coronation flags
of the countries of the Hungarian Crown in the 16-17" centuries]. In
BuBRrYAK, Orsolya (ed.): ,, Ez vilag, mint egy kert...” Tanulmdnyok
Galavics Géza tiszteletére [“This world as a garden...” Studies in
honour of Géza Galavics]. Budapest, 2010. MTA Miivészettorténeti
Intézet-Gondolat Kiado, 19., 39.; RAcz, Lajos: Alkotmanytorténeti
jellemzdk [Characteristics of constitutional history]. In NAGy Endre —

RAcz Lajos: Magyar alkotmdny- és kozigazgatds-torténet [A history

of the Hungarian constitution and public administration]. Budapest,

2007. HVG-ORAC Kiado, 23.

In the charter of privilege of the Pannonhalma Abbey probably writ-

ten in 1002 (but dated to 1001) the title Ungrorum rex can be read,

while the charter of donation to the Veszprém Diocese and charter of
privilege of the Pécs Diocese (both dated to 1009 but only available
in 13-14" century transscripts) contain the expression Hungarorum
rex. See GYORFFY, Gyorgy (ed.): Diplomata Hungariae Antiquissi-
ma, accedunt epistolae et acta ad historiam Hungariae pertinentia.

Tomus I. (DHA 1.) Budapest, 1992. Magyar Tudomanyos Akadémia,

39.,52.,58.

Pomoai, Laszlo: Magyar alkotmany- és jogtorténeti kéziszotar [Dic-

tionary of Hungarian constitutional and legal history]. Budapest,

2008. Mérték Kiado, 570-571. Karoly Kisteleki draws the attention to

the fact that this title was already used in the survey of Tihany that had

been compiled in 1092, i.e. in the era of St. Ladislaus I (r. 1077-1095).

See KisTeLEKI 2013. 72.; source referred by the author: DHA L., 282.

Pertz, Georg Heinrich (ed.): Monumenta Germaniae Historica.

Scriptores rerum Germanicarum in usum scholarum 6. Annales Regni

Francorum. Hannover, 1895. Hahn (MGH SS rer. Germ. 6.), 49., 61.

103., 118.

3 BorroN, Timothy: The Empire of Cnut the Great. Conquest and the
Consolidation of Power in Northern Europe in the Early Eleventh
Century. The Northern World 40. Leiden—Boston, 2009. Brill. 155.

¢ HorrMANN, Erich: The Unity of the Kingdom and the Provinces in
Denmark during the Middle Ages. In SKYUM-NIELSEN, Niels — LUND,
Niels (eds.): Danish Medieval History. New Currents. Viborg, 1981.
Museum Tusculanum Press, 98.

7 See e.g. FERDINANDY, Gejza: A kirdlyi méltésdg és hatalom Magya-
rorszagon. Kozjogi tanulmany [The royal dignity and power in Hun-
gary. A public law study]. Budapest, 1896. Kilian Frigyes, 236.

[N}

§ Gertz, Martin Clarentius (ed.): Scriptores Minores Historiae Danicae
Medii Aevi. Vol. 2. Kabenhavn, 1918-20. G. E. C. Gad. 144.

9 STEINACHER, Roland: Wenden, Slawen, Vandalen. Eine Friihmittel-
alterliche pseudologische Gleichsetzung und ihre Nachwirkungen.
In Ponr, Walter (ed.): Die Suche nach den Urspriingen. Von der
Bedeutung des fiiihen Mittelalters. Wien, 2004. Verlag der Osterrei-
chischen Akademie der Wissenschaften, 343. For the cited documen-
tary sources see CHRISTENSEN, Carl A. — NIELSEN, Herluf — WEIBULL,
Lauritz (eds.): Diplomatarium Danicum. 1. reekke / 3. bind. Diplomer
1170-1199 & Epistolae abbatis Willelmi de Paraclito. Kebenhavn,
1976-1977. Munksgaard Reitzels. Documents No. 143. and 179.

10 Gerring, Michael H.: The Kingdom of Denmark. In BEREND, Nora

(ed.): Christianization and the Rise of Christian Monarchy. Cam-

bridge, 2007. Cambridge University Press, 89.; HyBEL, Nils: Dan-

mark i Europa, 750—1300. Kebenhavn, 2003. Museum Tusculanum

Press, 216.; OLESEN, Jens E.: A Danish Medieval “Empire” in the

Baltic (1168-1227)? In ImseN, Steinar (ed.): The Norwegian Domina-

tion and the Norse World, ¢.1100 — ¢.1400. Trondheim, 2010. Tapir

Academic Press, 274.

NIELsEN, Oluf (ed.): Samling af Adkomster, Indteegtsangivelser og

Kirkelige Vedtcegter for Ribe Domkapittel og Bispestol, Nedskrevet

1290-1518, kaldet “Oldemoder” (avia Ripensis). Kebenhavn, 1869.

Thieles Bogtrykkeri, 25.

12 For more details on this topic see STEINACHER 2004. 329-330.

https://upload.wikimedia.org/wikipedia/commons/8/85/Erik_Glip-

ping.jpg.

JORGENSEN, Frank — WESTRUP, Morten: Dansk centraladministration i

tiden indtil 1848. Viborg, 1982. Dansk Historisk Feellesforening, 39.;

NAGY, Gabor: 4 kozépkori Svéd Kirdalysag torténete [A history of the

medieval Kingdom of Sweden]. Miskolc, 2012. Miskolci Egyetemi

Kiado, 16., 58.

15 JoRGENSEN-WESTRUP 1982, 39.

HyseL 2003. 216-217.; Ky#£R, Lars: Feasting with Traitors. Royal

Banquets as Rituals and Texts in High Medieval Scandinavia. In

Jezierski, Wojtek — HERMANSON, Lars — ORNING, Hans Jacob —

SMABERG, Thomas (eds.): Rituals, Performatives, and Political Order

in Northern Europe, c¢. 650—1350. Turnhout, 2015. Brepols Publish-

ers, 285-286.

FINDEISEN, Jorg-Peter: Déinemark. Von den Anfingen bis zur Gegen-

wart. Regensburg, 1999. Verlag Friedrich Pustet, 75.

See NIELsEN, Herluf (ed.): Diplomatarium Danicum. Series 4., Vol. 1.

(1376-1379). Kabenhavn, 1984. Danske Sprog- og Litteraturselskab,

document No. 40, 56-57. For more examples of the usage of the new

form rex Daciae in medieval documents see MURESAN, Dan loan: Rex

Dacie / Regina Dacie. Contributii la studiul ideologiei monarhice dan-

eze la finele Evului Mediu. In MoToGNA, Macarie — HasaN, Mihai

Florin — VIZAUER, Victor (eds.): Cel care a trecut facand bine: Nicolae

Edroiu. Cluj Napoca, 2019. Editura Scoala Ardeleana, 81-87.

AUGE, Oliver: Ein Integrationsmodell des Nordens? Das Beispiel der

Kalmarer Union. In MALECZEK, Werner (ed.): Fragen der politischen

Integration im mittelalterlichen Europa. Vortrdge und Forschungen,

63. Ostfildern, 2005. Thorbecke, 520-521.; NaGy 2012. 173.; OLEs-

EN, Jens E.: The Governmental System in the Union of Kalmar, 1389—

1439. In Rus, Thomas (ed.): Studien zur Geschichte des Ostseeraumes

1. Odense, 1995. Odense University, 50., 55-56.

w

=

>

Jog



Jog

foriénefi szemle

30

20 OLEsEN, Jens E.: ‘Archiregem Regni Daniae’. NOWELE. North-West-
ern European Language Evolution. No. 1, 1993. 211.; as an example
see Idem (ed.): Christoffer af Bayerns breve 1440—1448 verdrorende
hans bayerske stamhertugdomme. Die Briefe Christoffers von Bay-
ern 1440-1448 iiber sein bayrisches Stammherzogtum. Kebenhavn,
1986. Selskabet for Udgivelse af Kilder til Dansk Historie. Document
No. 57.

2l M@LLER JENSEN, Janus: Denmark and the Crusades, 1400—1650. The
Northern World 30. Leiden—Boston, 2007. Brill. 68.; OLESEN 1993.
205.

22 AUGE 2005. 523-525.; HorrMmaNN, Erich: Kénigserhebung und
Thronfolgeordnung in Dénemark bis zum Ausgang des Mittelalters.
Berlin—-New York, 1976. Walter de Gruyter, 161.; MURESAN 2019. 87.;
OLESEN 1993. 211. About the Hungarian concept of Archiregnum in
more details see KiSTELEKT 2013.

2 “The Legacy of the Oldenburgs” is a paraphrase of the 1980’s German
(ZDF) TV-series Das Erbe der Guldenburgs.

24 On the paternal line, Christian I was a descendant of Eric IV Plough-
penny (r. 1241-1250), while on the maternal line he was also descend-
ant of kings Abel (r. 1250-1252) and Christopher I (r. 1252-1259) too,
thus the first Oldenburg king was a late offspring of all three sons of
King Valdemar II the Victorious.

3 The Treaty of Ribe of 5 March 1460 (often referred to as the Freiheits-
brief) can be read in German in Tamm, Ditlev — SCHUBERT, Werner
— JORGENSEN, Jens Ulf (eds.): Quellen zur dénischen Rechts- und Ver-
fassungsgeschichte (12.—20. Jahrhundert). Rechtshistorische Reihe
363. Frankfurt am Main, 2008. Peter Lang, 61-62. Document No. 12.
About the historical and legal background and consequences of the
clause “up ewig ungedeelt” in more details see: Rus, Thomas: “Up
ewig ungedeelt” — ein Schlagwort und sein Hintergrund. In Stamm-
KUHLMANN, Thomas — ELVERT, Jiirgen — ASCHMANN, Birgit — HOHEN-
SEE, Jens (eds.): Geschichtsbilder. Festschrift fiir Michael Salewski
zum 65. Geburtstag. HMRG Beihefte 47. Stuttgart, 2003. Franz Stei-
ner Verlag, 158-167.

26 PeTERSEN, Henry: Danske kongelige sigiller samt Sonderjyske her-
tugers og andre til Danmark knyttende fyrsters sigiller, 1085—1559.
Kebenhavn, 1917. C. A. Reitzel. XVI.

27 JoRGENSEN-WESTRUP 1982. 40.; Ruis 2003. 161. footnote No. 23.

8 See  https./fen.wikipedia.org/wiki/Foreign_relations_of Denmark#
Europe.

2 Cited in MURESAN 2019. 136. Source of the document as indicated by
Muresan (footnote No. 286): LEONARD, Frédéric (ed.): Recueil des
traitez de paix, de treve, de neutralité, de confederation, d alliance,
et de commerce, faits par les rois de France, avec tous les princes, et
potentats de |'Europe, et autres, depuis pres de trois siecles. Vol. 1.
Paris, 1693. [s.n.], 399-404.

30 In English ApAM OF BREMEN: History of the Archbishops of Ham-
burg—Bremen. Translated by TscHAN, Francis J. New York, 2002. Co-
lumbia University Press, the description of Nordalbingia: 83.

31 Hyser 2003. 216-217.

32 Just for some examples how this episode of Danish history is seen by

Danish historiography, let us quote Knud J. V. Jespersen who repeat-

edly calls in his book [JESPERSEN, Knud J. V.: 4 History of Denmark.

London, 2019. MacMillan International-Red Globe Press] the peace

of Vienna of October 1864 a “national catastrophe” for Denmark

(7., 71.) or simply “catastrophe” (33., 76., 202., 203.); the loss of

the duchies of Schleswig and Holstein to Germany “the definitive

national trauma” (31.); the result of the second Schleswig war “hu-
miliating” (32., 77., 122., 212.), “catastrophic” (200.), “crushing”

(205.) or “traumatic defeat” (217.). However, Jespersen is exagger-

ating just in order to emphasize the way how the modern Danish

national identity has been, almost paradoxically, formed from such

a historical trauma. Modern Denmark is a small country that has a

greatness that is much more important than its size: it is able to pro-

vide the general welfare of its citizens at the highest imaginable level

(220-226.).

Bonn, Robert: Dénische Geschichte. Miinchen, 2001. C. H. Beck.

7.; SKOVGAARD-PETERSEN, Inge: The making of the Danish king-

dom. In HELLE, Knut (ed.): The Cambridge History of Scandinavia.

Volume 1: Prehistory to 1520. Cambridge, 2003. Cambridge Univer-

sity Press, 173.

3% KmeTy, Kéroly: Magyar kizjog [Hungarian public law]. Budapest,
1926. Grill Karoly, 184-185.

35 Macz06, Ferenc: IV. Kéroly kiraly és Zita kirdlyné koronazasa
[Coronation of King Charles IV and Queen Zita]. Rubicon, No. 1-2,
2017. 96.

3

by

===

Koncz, Ibolya Katalin

A Special Field of
Hungarian Private Law,
i.e., the Legal Historical

Aspects of Alimony
in the Post-Compromise
Era of Hungary

pecial rights of women' have been essential parts
of the legal norms regulating the social relation-
ships among people. They can be especially found
among the rules regulating the establishment of mar-
riages as well as the inheritance rights upon the termina-

tion of marriage. Regarding such special rights — espe-
cially maintained for women — it can be concluded that
the basis for their establishment is the social perception
that judged the legal statuses of men and women in a
different way until the beginning of the 20" century. Out
of the special rights of women, this study aims to dis-
cuss the issue of alimony, based on the respective special
literature sources of the given times as well as the prac-
tices of the Hungarian Royal Curia. This study may be
continued in the future by assessing the subject based on
archive research.

1. The appearance of alimony
obligation in marriages

Naturally, the issue of alimony has been part of human
practices ever since the communities of people accepted
the partnership of men and women and the term of ‘fam-
ily’. As Lajos Staud said,



“By entering in a marriage, the man establishes a fam-
ily. The condition for achieving the respective individu-
al, social, administrational, ethical, and financial goals
is the complete life community of the spouses. The re-
spective consequences are preserving marital fidelity
and the physical and ethical aspects of sexual purity, as
well as settling any debts in marriage, living together,
and taking care of each other; all in the spirit of mutual-
ity and reciprocity.””

This definition outlined the obligation of married spouses,
although it did not define such obligations in particular
details. Balint Kolosvary mentioned alimony for the wife
as a husband’s obligation when he defined that

“the development in legal history placed the husband
at the leading position of the family, and the rights of
the husband go together with his obligations imposed
on him regarding providing for his family. The explana-
tion of the obligation of alimony |...] should be sought
in the life community of marriage as well as in the tra-
ditional structure of marriage, according to which the
woman was ordained to stay in the household, there-
fore she is essentially unable to perform alimony obli-
gations.”

It can be seen that the liability of alimony was derived
from the life community of marriage. Contrary to this
approach, Ferenc Raffay defined alimony not as a con-
sequence of marriage but as an issue based on the roles
formed in the family, which were established as a result
of marriage. Consequently, according to Raffay, alimony’s
“legal basis is the position of a woman within the family,
based on which she usually cannot work in a job to earn
wages, but she keeps the household, and therefore her
husband is obligated to provide for her”.* In this case, we
can find further justification, according to which the high-
light is on the different tasks undertaken by the spouses
within family life operations, i.e. it emphasizes the fact
that women cannot earn wages in jobs, being responsible
for housekeeping, which provides the basis for the enti-
tlement for alimony. Furthermore, Karoly Szladits also
traces back the legal basis for alimony to the different un-
dertakings of spouses, when he stated that “the husband,
as the head of the family, shall undertake the burdens re-
lated to marriage. Accordingly, the husband must ensure
sufficient provision for the wife.””

According to Kornél Sztehlo, alimony has two legal
bases; on one hand, it is an obligation that can be derived
from the definition of marriage,’ and, on the other hand,
it is a fact that alimony “is a consequence of the power-
lessness and economical subordination of women”. Then
he stated that “the man who swears upon the conclusion
of marriage that he shall not leave the woman under any
circumstances, thus undertakes not only ethical, but also
legal obligations, according to which he will be obligated
to support his wife’s finances until death.”

According to the standpoint of Gyula Virag, primary
law should be applied, as it was already stated in such
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law that “the husband’s obligation to care for his wife”,
i.e., providing everything for the wife that is affordable
according to the social standing of the husband, is an obli-
gation.?

Further to the opinions of practising lawyers and legal
scholars, we can find standpoints related to this subject in
judicial court practices as well. In its Order made in 1908,
the Oradea [Nagyvarad] Royal Court defined alimony in
a similar way.

“The security for marriage in terms of the respective
interests lies in the internally peaceful community
of the spouses based on morals, a necessary conse-
quence of which is that the establishment and mainte-
nance of such community must be supported by both
spouses in an unselfish and honest manner. However,
the commonly larger extent of entitlements of the hus-
band as family breadwinner also entails the husband’s
obligation to protect the interests of the woman, and
consequently, the husband should not only provide for
the sufficient means of living and supply of the wife
but also ensure a peaceful home for her and protect
her from any unlawful moral and physical assaults
made by others.”

2. The elements of the institution
of alimony

It can be stated from the above that the issue of sup-
ports, and more particularly, alimony and the elements
thereof was a vivid concern for the legal scholars of the
ear. This raises the issue how the term support can be
defined in the framework of private law. It is a term clas-
sified among laws of obligations, a criterion of which is
that the support provider is obligated to provide for the
financial means required for the life maintenance of the
support receiver whether in kind or by monetary means.
Such life maintenance costs include the expenditure for
food, clothing, accommodation, medical and other costs
for maintaining sufficient health, as well as the costs of
educating the minor children.!® “The basis for support is
either the law or a transaction. The lawful obligation of
support is based on matrimonial or family relationship
or by the fact of procreation.”"! The husband, as the head
of the family, had the obligation to bear the marriage-re-
lated burdens. Such burdens included all the necessities
of the spouses and their children, to the extent that their
economic and social standing required so. That is why
the husband is obligated to support the wife.!> The Act
on Marriage also determined the extent of support: “the
woman not at fault shall be supported by the husband
claimed to have been at fault, in line with his material
status and social standing [...].”"* Accordingly, regarding
the extent of the liability of support, alimony was clas-
sified among the rank-based support types.'* In terms of
the practical interpretation of the legal scholars, it can be
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emphasized the extent of alimony. On the other hand,
Karoly Szladits specifically stated “appropriate alimo-
ny”,'” highlighting that “such support” shall be provided
by the husband “in the mutual household, fitting his so-
cial standing, his wealth and earning capacities”.'® Balint
Kolosvary also specified a similar extent of support obli-
gation to be provided by the husband. “Regarding the
extent of alimony, the guiding principle is that it should
be a so-called »appropriate alimony«, which is suitable
for the social and civil standing as well as the financial
means of the husband and which is proportional to the
household and lifestyle of the spouses”.!” According to
the viewpoint of Gyula Virag, “Regarding the means and
extent of support, the husband shall be obligated to pro-
vide for his wife in an appropriate manner at all times.”?

The judicial court practices are well characterised by
the decision of 1908 of the Oradea [Nagyvarad] Royal
Court, according to which “[...] the husband shall be obli-
gated to provide for the wife’s [...] sufficient support and
alimony [...]”.*!

3. Cases of entitlement for alimony

As a next step, we should examine when a wife was enti-
tled to receive alimony. Alimony could be of three differ-
ent types, depending on whether the spouses were within
the bond of marriage or outside of it. The established
types presumed a chronological sequence as well. Firstly
—upon the conclusion of marriage — a woman was entitled
to alimony in her husband’s household; the second type
was when the spouses terminated their cohabitation; such
cases are called temporary alimony, and in the case of the
third type, the woman was only entitled alimony upon the
existence of other conditions, after the termination of mar-
riage by means of an effective court order, or divorce from
bed and board.”

3. 1. Alimony issues in cases of common
household

During the term of the marriage, such alimony could usu-
ally only be claimed by a woman from her husband in
kind, and within the common household.?* Karoly Szla-
dits also specified it as a basic criterion in this case that

Vasili Viadimirovich Pukirev: The Dowry*



spouses should be in a common household.” Alajos Knorr
also placed the emphasis on living in the same household:
“while spouses live, they shall be obligated to abide to-
gether and they shall not arbitrarily terminate the life com-
munity between them” > If the spouses lived together, this
raised the question how the provision of alimony could
be ensured. As Balint Kolosvary put it, “Alimony dur-
ing the term of living together in matrimonial community
includes naturally provided accommodation, food and
clothing, as well as the provision of intellectual necessi-
ties and the costs of medication.””” Karoly Szladits also
discussed the issue with similar wording.?® This issue was
also highlighted by Antal Almasi as well, when he stated
that “during the term of living together in matrimonial
community, the husband is obligated to provide support
for his wife in kind, proportionally to the wealth, earnings
and social status of the husband”.?” The decisions made
by Hungarian High Courts also expressed the same views.
“During the term of living in marriage, a woman is enti-
tled for alimony in the form of in kind, in the household of
the husband.” As expressed more specifically by Ferenc
Raffay: “which should be in concordance with the finan-
cial means and the socials status of the husband. Alimony
shall consist of accommodation, clothing, food, medicine,
and potentially spa services as well as the fulfilment of
intellectual needs.”™' Kornél Sztehlo determined the ele-
ments of alimony obligations realised in the course of the
term of marriage:

“The subject of such alimony obligation during living
together in marriage is not a certain sum of money but
providing for life in the common abode in kind and ful-
filling all the needs of the wife. If spouses live together,
and keep a common household, the wife has no enti-
tlement to claim alimony at court. She can only make
such claim in an indirect manner, by ordering the bills
on goods bought for the household and for her neces-
sities to be settled by the husband, who is universally
liable to pay for such obligations originating from such
credited amounts, provided that such amounts do not
exceed the respective extent of necessities proportional
to the spouses’financial and social statuses.

It should be particularly highlighted that a higher extent
of responsibility of the husband appears regarding the fi-
nancial coverage for the alimony and the household costs.

3. 2. Alimony upon the Termination of Life
Community of Spouses — Temporary Alimony

The rules on alimony changed in case the marriage
still existed between the spouses, but the married cou-
ple broke the bond of life community, i.e., their living
together. In such cases, temporary alimony was to be
granted. According to Antal Almasi, the basic condition
for temporary alimony was that the parties still had to
have a matrimonial relationship, therefore, regardless
the issue of faultiness, the women was surely eligible for
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being granted the alimony.** On the other hand, accord-
ing to the viewpoint of Karoly Szladits, a lawful and en-
forceable alimony claim of a wife during marriage could
only be placed upon rightful separation.* Women termi-
nating the actual activity of living together for a rightful
reason as well as women not providing any reason for
interrupting the spouses’ life community were entitled
to receive temporary alimony.™ In such cases, Balint
Kolosvary — accepting the viewpoint of Karoly Szladits
— also stated that the formerly specified alimony trans-
formed into temporary alimony, which was divided into
two subcategories.*® According to his theory, the basis
for differentiating such alimonies is whether or not the
spouses have initiated separation or divorce proceedings
at a judicial court. If the spouses chose separation, how-
ever, they had not yet initiated any proceeding regard-
ing the divorce, the alimony liability of the husband was
specified as a voluntary temporary alimony. On the other
hand, if the parties initiated a divorce proceeding, the li-
ability of alimony was ordered by court.’

Although Balint Kolosvary defined the former case as
voluntary temporary alimony, a woman was also enti-
tled to make an alimony claim from the husband at court
in such cases according to the respective legislations.*®
Alimony was deemed rightful in case the cohabitation
of the spouses was abrupted by the husband, or he pro-
vided fundamental grounds for the termination of co-
habitation, or the wife may have given her consent for
such termination. In such cases, however, the husband
was unavoidably liable to pay alimony, and the extent
of such support was not related to the financial means of
the woman, similarly to the support provided during the
term of marriage.*® Furthermore, according to the stand-
point of Karoly Szladits,

“if the husband ousts the wife, if he breaks the marriage
relationship upon his own faultiness or provides suffi-

cient grounds for the wife to terminate the marriage, in

such cases, the woman living separately — rightfully,

i.e., without her being at fault at all — may claim the
payment of alimony from the husband for the period of
the separation. Usually, such alimony should be paid in

cash, in monthly instalments at the beginning of each

month in advance. In such cases, the mere obligation of
a spouse alimony will turn into a real, legally enforce-

able liability.

It is firmly stated that the woman had to be faultless in the
circumstance that occurred.

According to Gyula Virag, there was also a possibil-
ity for “the husband and the wife to agree upon living
separately from each other, and that the husband would
obligate himself to be liable for paying alimony for his
wife and they would conclude a respective contract on
the subject.”! In such cases, a private law contract pro-
vided the basis for the temporary alimony payment li-
ability. As the Curia specified in a decision in principle,
“[...] the circumstance that the separation of spouses is
the consequence of a mutual agreement shall not exempt
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the husband from paying alimony to his wife who lives
separately from him.”*

The second type of temporary alimony was when the
spouses terminated matrimonial cohabitation and they
initiated a divorce procedure at a court. In such cases,
the wife had to expressly request the ordering of the pay-
ment of a temporary alimony in her claim or counter-
claim. A significant aspect of this issue was that the court
could only make a decision on the temporary support of
the given wife if the wife specifically requested it; oth-
erwise, the court could not make a respective order, be-
ing confined to the original subject matter of the case.*
Based on the rules of the Act on Marriage, spouses were
only entitled to get separated in the course of the divorce
proceeding in case the grounds for the filing for divorce
had been the wife’s life or health being at risk and in
danger,* and if the divorce requesting party has already
requested the ordering of separation in its submitted
claim.* One can also find cases where married life com-
munity was abrupted by the wife, yet the court still found
the husband to be at fault in the course of the divorce
proceeding and actually ordered temporary alimony to
be provided for the wife.® It should be noted that ac-
cording to § 90 of the Act on Marriage, a court order on
providing alimony regarding the husband’s obligation to
care for the wife had three provision. The first one was
that the wife could not be at fault in the situation oc-
curred. The second one is that the court would find the
husband at fault, and the third one is that the financial
status of the wife should not be sufficient for supporting
herself satisfactorily.*” Accordingly, if any of the men-
tioned conditions did not exist, the wife was not entitled
to receive alimony and the husband was not liable to pay
alimony, either.

3. 3. Alimony upon the Termination of
Marriage — Permanent alimony

The brief introduction of the institution of permanent ali-
mony is the subject of the third large section of the study.
The right for permanent alimony was a right originating
from the bonds of marriage, the effect of which could be
witnessed at the time of the divorce, as it could become
validated upon the termination of marriage by means of
divorce.* According to the standpoint of Alajos Knorr,
“The termination of marriage means the complete ces-
sation of matrimonial life community, as in such a case
the bond of marriage is dissolved.”® Kornél Sztehlo
pointed out that “the commencement of a divorce pro-
ceeding only affects a woman’s alimony that without it,
and prior to the declaration of the divorce regarding the
marriage, no permanent alimony can be ordered to be
granted.”® Examining the respective provisions of the
Act on Marriage, it can be concluded that regarding the
grounds for the termination of marriage, legislators took
into account the faultiness of the spouses; accordingly,
issues without faultiness as well as unavoidable and in-

_curable illnesses — such as mental illnesses or incapaci-

ties — were completely left out. Furthermore, legislators
did not provide regulations on the unilateral or mutual
nature of the spouses’ willingness to terminate the mar-
riage, in such terms as mutual agreement or implacable
hatred. This meant that according to the Hungarian leg-
islation — unlike the respective German norm — marriage
could only be terminated upon the grounds of faultiness.
The principle of faultiness® meant that married couples
had absolutely no possibility to terminate their marriage
upon mutual agreement. The interpretation of the legal
scholars of those times on this issue was expressed by
Karoly Szladits, stating that “According to our judicial
court practices, the termination of matrimonial life com-
munities upon mutual agreement is immoral. Such im-
moral acts are inconsistent with the lawful intentions of
the institution of marriage, and are, being of such nature,
invalid.”? Further to the above-mentioned issues, Alajos
Knorr also pointed out the issue of different religions of
the spouses is, as potential grounds for divorce.>

In case of termination, the marriage ceased on the date
that the final court order entered into force. According to
the respective established court practices, the order stat-
ing the termination of marriage had to be presented to
the royal high court, the Curia as an official requirement,
therefore divorce only became effective on the date of
the effective decision order of the highest court forum.
Upon the terminating order of the court, marriage was
completely ceased; there was no possibility of claiming
retrial concerning such a divorce order. From the per-
spective of matrimonial property law, divorce usually had
similar effects to those of the termination of marriage be-
cause of death. Therefore, the husband’s right of use on
dowry was terminated, and commonly gained properties
had to be shared. However, while a spouse was allowed
to inherit the respective property, and the wife also had
widow rights, in case marriage was terminated due to
death, the termination of marriage by divorce broke the
inheritance bond between the spouses.** Accordingly, as
the statement of Alajos Knorr puts it, “Out of the other
consequences of marriage, widow’s right>® stands in for
alimony, and the right of the spouse to the other spouse’s
inheritance as well as widow’s rights cease upon the
termination of marriage by divorce.”® Kornél Sztehlo
stated that the court did not make a decision on support
claims, but on alimony claims.*’

Court practices had similar standpoints as the Curia
stated in its decision of 1907:

“Accordingly, the legal nature of the permanent ali-
mony entails that, due to its close connection to the
termination of marriage by divorce, as well as in line
with § 90 of the Act on Marriage stating that the ap-
plicable consideration items for specifying the liabil-
ity and extent of permanent alimony are the current
financial status of the husband deemed to have been
at fault as well as the income of the wife deemed not
at fault: the permanent alimony claim, just like the
issues of faultiness without counterclaim, the right to
bear the husband's name after divorce as well as the



placement and support of any minor common child
would be discussed and would be assessed and decid-
ed on by the court judge in the divorce proceeding,
when the judge is in the position of being able to re-
veal and state the key circumstances to be considered
on determining the sum of alimony.”®

Regarding the establishment of the sum and extent of per-
manent alimony, the court had to take into consideration
the financial status of the husband who was declared to
be at fault. According to the respective provision of the
law, the sum of the alimony specified by the court could
be raised, in case certain particular conditions applied.*’
However, while the legislation specified the conditions
for raising the sum of final alimonies, it did not at all dis-
cussed the issue of deliverability. Karoly Szladits refer-
enced the already formed practices as well as the changed
social and economic conditions, when he expressed the
possibility of decreasing the extent of alimony.®® The leg-
islator also applied the practice formed and used by court
judges, when it had the issue regulated in 1912 by law.®!
According to the respective legislation, the extent of per-
manent alimony could be modified to the burden of, or for
the benefit of either the wife or the husband, as a result
of material changes in circumstances serving as the basis
for the effective and final court order on the sum of the
permanent alimony.®2

Notes and references
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4. Conclusion

As it can be seen from this study, the sufficient settlement
of personal and financial relations between spouses is not
easy even upon the careful consideration of different as-
pects. Out of the special rights of women, I only focused
on summarising the issues of alimony regulations. In the
course of my work, [ actually found that even the subject
of alimony is rather comprehensive, and is very hard to
regulate by legislative means, as there are very diverse
cases in real life, having special particularities in each
case. By means of stipulating the rules of the Act on Mar-
riage, the legislator established legal norms that could be
very well applied in court practices. As Karoly Szladits
wrote, society and economy are not systems with static
content, but rather organisations that are in constant move
and development. Accordingly, court practices also had to
adapt to such changes.®® The key court forum of the era,
i.e., the Curia, successfully faced the challenges of every-
day life through the practices established in the subject.
That is why I believe that the legal institution subject to
my study cannot be examined without the orders and deci-
sions in principle made by the Curia. I believe that I have
been able to discuss the issues of alimony for the readers
in a transparent manner, hoping that they will raise ques-
tions, allowing the research to be continued in order that
such questions could be found in further literature sources.
Furthermore, the study can also be a basis for further con-
sideration in terms of the current social and economic
relations, as I believe that the subject of alimony may be-
come an issue to be discussed by the current legislators
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hen defining stellionatus, just like in the case

of other legal institutions, one should interpret

the legal term by proceeding — as far as possible
— from its original meaning as a starting point and not by
“thinking backwards” and attempting to unravel its history
proceeding from some present-day criminal offence. Al-
though the latter approach may be useful dogmatically from
the aspect of statutory law, it is problematic, since it does
not have regard to the historical development of the term
and therefore that kind of approach is often a simplifying
one from the aspect that — while concentrating on a criminal
offence existing today — it may disregard the elements that
cannot fit into the present-day statutory elements of the of-
fence of fraud. Therefore, for a legal historian it is worth
examining when this term appeared in Hungarian law, what
content it had at that time, how it was interpreted, then how
it was translated during the formation of Hungarian legal
terminology. It is through tracking this development that
one can present the conceptual changes the term had gone
through by the time the statutory elements of fraud were
formulated by the codification of criminal law in the 19"
century.

1. Definition of stellionatus
by translation and word explanation

Defining stellionatus by way of translating the term may
seem easy: fraud; this word is given for it, for instance,
in Pallas’s Great Encyclopaedia (Pallas Nagy Lexikona),
which — besides the Latin origin of the word — also indicates
that it is a crimen.! The term is already present in the first
Hungarian—Latin dictionary, which defines stellionatus as:
“Fraudulence in fraternizing, treachery and other forms of
fraudulence in contract, when something is sold to two per-
sons.”” Likewise, the most widespread 19" century diction-
ary provides not a mere translation, but also an explanation:
“any form of fraud or bribery, forgery that is not separately
specified by the Act”.? This suggests that stellionatus was a
subsidiary statutory offence that covered those fraudulently
committed acts that were not defined as a separate delictum
and included some types of forgery as well. However, these
definitions are useless in a legal sense and imprecise with
regard to the era they refer to, therefore explaining the ex-
act content of the legal institution is a lot more complicated
than this.

At the time of the publication of the Finaly dictionary,
criminal offences had already been codified by Act No. 5
of 1878, and under the modern principle of nullum cri-
men sine lege, only conduct that was punishable under the
law was deemed a criminal offence. However, § 379 of
the Criminal Code contained a provision relating not to
stellionatus, but fraud instead: “Fraud shall mean when
a person uses deceit, deception, or trickery for unlawful
financial gain either for himself or another person, and
thereby causes damage.” The further sections of the Act
lay down details of other forms of conduct by which the
offence may be perpetrated, then the following chapters
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Korsosné Delacasse, Krisztina

Definitions and
Interpretations of
Stellionatus in 18" Century
Hungarian Law

deal with forgeries and fraudulent and culpable bankrupt-
cy. Therefore, the first Hungarian Criminal Code did not
take one closer to the interpretation of the term stelliona-
tus, one had to examine an earlier period.

Early 19" century Hungarian legal terminology had not
found an appropriate term for each situation, this gap was
attempted to be bridged over for the first time by the Dic-
tionary of Jurisprudence (Torvénytudomanyi miiszotar)
published by the Hungarian Learned Society (Magyar
Tudos Térsasag, i.e., the Hungarian Academy of Sciences)
in 1843, pursuant to which the crimen stellionatus is noth-
ing else but the crime of trickery and fictitious contract.* As
opposed to this, in the first contemporary work of crimi-
nal law literature written in Hungarian, crimen stellionatus
means the crime or felony of deceitfulness, and the same
manual mentions so-called world-fraud (fraud committed
against a large group of people) and tricky fraud as identical
terms.’ The use of terminology is not stable, since although
the editors of the legal technical dictionary also had regard
to works containing the terms listed above when compiling
their volume,® they announced other new alternatives for
stellionatus. Being aware of the fact that Chapter XVIII of
the draft Criminal Code completed in the same year was en-
titled On Fraud, we are left with the sole logical conclusion:
namely, it was on purpose that the creators of the dictionary
did not use the word “fraud”, since its modern concept did
not perfectly match the meaning of stellionatus. Therefore,
one has to go back further in time to find the explanation.

2. Stellionatus and other fraudulent
behaviours in the old Hungarian legal
sources

The examination of the old sources of our law soon pro-
duces a negative result. Neither our laws before 1848, nor
the Tripartitum contain stellionatus, although they deal
with other fraudulent behaviours in several cases.” Proceed-
ing from the concise definitions mentioned above, our in-
vestigations may be focussed on any shrewd, fraudulent ac-
tion that results in deceiving others, regardless of whether it
causes harm or benefit to anybody or not. It is worth briefly
reviewing forgeries as well.

In Corpus Juris Hungarici, one may read about forgers
of charters and seals in several places. By them our laws
meant not only the writers of falsified letters and the carvers
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of false seals, but also persons who — while being aware of
the falseness — used them. These felonies qualified as in-
stances of disloyalty (nota infidelitatis) and were punish-
able by death and forfeiture of property. They were later
removed from this most serious category of offences by
Acts No. 11 and 12 of 1723, however, in addition to com-
pensation for the harm caused, these Acts still held out the
prospect of capital punishment for the makers of false char-
ters and seals as well as for those who knowingly used such
false charters in law courts if by this “they lay in ambush to
take the life of others”. Those who caused harm only in the
property of others were punishable by dishonour apart from
being ordered to pay financial compensation. The makers
of false passports or private documents were to be punished
less seriously based on judicial discretion.

Abuse and falsification of the standard units of measure-
ment was also classified as a public criminal offence under
the Act No. 16 of 1588 and later the Act No. 31 of 1655,
amending Article 6 of Sigismund’s Decree (II) of 1405.
This regulation was supplemented in the 16" and 17" cen-
turies by numerous statutes of such content of the counties
and free royal boroughs.?

In the Tripartitum, apart from the acts of forgery re-
lated to cases of disloyalty, one may also come across
transactions concluded by cheating others — more specifi-
cally, contracting parties or relatives — and other insinceri-
ties providing the fraudulent person with a benefit. These
acts are not restricted to depriving a sibling of inheritance
(proditio fraterni sanguinis) or larva, in other words, act-
ing while impersonating someone else.” The Tripartitum
mentions fraudulence (fraus), acting in a fraudulent manner
(fraudulenter, fraudulenta modo) by pretending and simu-
lating (liete et simulate) and treachery (dolus), and acting
treacherously (dolosus), machinating treacherously (dolosa
machinatione).' However, the Tripartitum does not lay
down a punishment for committing these acts in every case,
such acts may also result in civil sanctions merely (e.g. re-
turning the estate). On the other hand, other acts are judged
more seriously and the person carrying out the act is often
punished (apart from pecuniary sanctions — such as depriva-
tion of inheritance) by dishonour or even more severely. As
a matter of course, the norms of the Tripartitum cannot be
considered by projecting our present-day approach on them
— sharply distinguishing between private law and criminal
law —, since by that time no distinction had been made be-
tween these branches of law. Nevertheless, what is of key
importance with regard to our topic is the following: the
above-mentioned acts realized in a similar manner are not
summed up under one heading as fraud (or types of fraud).

The first substantial national source in Hungary contain-
ing stellionatus is the Praxis Criminalis (Forma processus
Jjudicii criminalis, seu Praxis Criminalis), originating from
the Ferdinandea (Newe peinliche Landtgerichtsordnung in
Oesterreich unter der Ennf3) and its translation into Latin
at the end of the 17" century. However, this work never
became an officially recognized source of law in Hungary;
therefore, beginning from the following century, it spread
only by way of customary law and it could not generally

~ beapplied in criminal cases involving noblemen. Neverthe-

less, it had a great impact on judicial practice and evolving
Hungarian criminal jurisprudence.

Article 94 of the Praxis Criminalis contains fraud or
stellionatus, more specifically, special deceitfulness or
fraudulence that cannot be foreseen or prevented even by
a prudent person: “De fraude astuta, et iniqua, quam etiam
prudens quispiam praevidere, aut praecavere non possit,
seu Stellionatu™.

Pursuant to the further sections of this article, the essence
of stellionatus is malice and deceitfulness, which is being
spread by wicked people and so increasing continuously
and having so many types that it is almost impossible to find
names for all of them. In spite of this, the Praxis Criminalis
enumerates the main methods used by fraudsters in their
acts: under the pretext of exchanging or counting money
they hide the money in their sleeves, they replace one of the
pledged assets secretly, sell the same thing several times,
demand the already repaid debt once more and “riskily, they
give their own name in such a way so as to prevent the real
contracting party from being revealed, thereby deceiving
the third party”."

These dangerous fraudsters were treated more seriously
by the Praxis Criminalis than ordinary thieves, and they
could be punishable even by death. During sentencing the
court had regard to the extent of wickedness and the harm
caused. As for the applicable procedure, the rules pertaining
to theft and forgery were to be followed.

However, stellionatus did not include forgeries: money
forgery, seal and letter forgery or the forgery of scales,
measures and other items used in trade. These crimes were
regulated in separate articles."

3. The 18" century Hungarian criminal
law literature and the 1795 draft

The 18-19" century’s Hungarian criminal law literature
contains several, partly conflicting views on the nature
of “fraud”. Some of the works do not even mention stel-
lionatus at all, instead the diverse cases of fraudulence —
partly already covered by the Praxis Criminalis or national
sources of law — are enumerated under the heading falsum,
crimen falsi. Researching the works of early legal scholars
may be of interest also for the reason that at the time one
may only speak of the evolution of the national science of
criminal law and its literature and, therefore, these works
constitute the first steps in developing criminal law dogmat-
ics as well as efforts at constructing and defining legal terms
earlier missing from Hungarian law and at making distinc-
tions between different crimes from a theoretical aspect.!

The term stellionatus is mentioned and discussed by
Matthias Bodo in Article XCIX of his work published in
1751.1* However, in his work dating from nearly the same
period, Stephanus Huszty merely discusses the cases and
definition of crimen falsi, he does not even make mention
of the term stellionatus."® Similarly, Matthias Vuchetich —in
his textbook-like work written at the beginning of the 19®
century and manifesting familiarity with modern academic



literature — also primarily discusses falsum, in addition to
which a special delictum called dolosa decoctio appears.'®
Then the term stellionatus occurs again in the criminal law
textbook authored by Pal Szlemenics, then later in the one
written by Tivadar Pauler. The former author merely men-
tions the term while citing Matthias Bodd,!” whereas the
latter uses the term while expounding on “fraud”.!® Tt is
also worth referring to the
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though the author enumerates the acts in the case of which
stellionatus may be established, obviously, numerous cases
termed differently and discussed under a separate name in
his work do not belong here. Such are in particular falsum or
crimen falsi, which are explained in Article XCI and which
are defined in general as acts of intentionally distorting the
truth with the aim of causing harm or injury to the rights of

others and which are pun-

fact that at the beginning of
the 19" century — due to the
peculiar approach applied
in the era —, some private
offences were discussed in
textbooks on private law,
some of which also con-
tained the term stellionatus
in connection with mas-
queraders (personae lar-
vata)."

However, the above au-
thors’ writings overarch
more than one century;
therefore, one cannot ex-
pect them to present a uni-
fied approach, and in the
meantime criminal law
also underwent significant
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ishable under public law.”!
However, he mentions un-
der a separate heading false
judges, lawyers, witnesses
and accusers,”” the makers
of false charters and seals,”
the falsifiers of scales,
weights, measures, etc.,>* as
well as masked persons.”
Therefore, these types of
crimen specified separately
do not come within the no-
tion of stellionatus.

At the same time, apart
from the above, Bodo enu-
merates the following cases
where stellionatus may be
established: if'a person, con-
cealing an earlier commit-

changes, let us just think of EORUMQUE ment, repeatedly pledges
its codification. Therefore, PENAM & MODUM PUNIENDI, an already pledged thing
IN SPECIE,

the present paper merely
ventures to provide an over-
view of works dating from
the 18" century. Compar-
ing these works with each
other and the sources of law
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or pays with a thing that
has already been handed
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of changing money — pro-
vides in exchange some-
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of the era can no longer be
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anachronism.

Matthias Bodo defined
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something false; or sells the
same thing several times in
such a manner that he hands
over the item being shown

stellionatus as an act of
particularly wily fraudu-
lence that cannot be foreseen or presumed even by a pru-
dent person. This definition is literally identical with the
one contained in Praxis Criminalis, only the formulation
of the start of the sentence being slightly different “De stel-
lionatu, seu fraude specialiter astuta, ..."** Further he lays
down that, in the case of stellionatus, one may speak of the
most scheming form of fraudulence, and he discusses it as
a special type of crimes. By it he means crimes that do not
come under other titels. As an explanation he states that in
cases of fraudulence of such magnitude — or even the great-
est magnitude — a criminal court should proceed, while a
claim pertaining to ordinary fraudulence could be filed with
a civil court. So, in his case one may already discern that
the act may be approached either from the aspect of civil
law or criminal law, which aspects may be separated from
each other.

It is also worth examining what is meant by crimes lack-
ing any other title (“altero titulo Criminis deficiente”). Al-

exchanging it (invisibly) for
something lacking in value;
or demands an already paid debt; or — concealing his own
name — adopts someone else’s name and takes out a loan
under that person’s name, or deceives or causes harm to
the contracting party in some other way. In addition to the
above, under a separate point he also mentions as coming
within this category the case where a person, temporarily
concealing the illness or disability of weakened livestock,
sells the animals as if they were healthy and flawless.?®
With regard to punishment, the first part of the descrip-
tion is literally identical with that contained in the Praxis
Criminalis: in serious cases the perpetrators of the act may
be punishable even by capital punishment and they are to
be judged more harshly than common thieves. However,
this rule is supplemented in sections V—VI by the provision
that, where the act is committed in an ordinary manner, the
perpetrator is to be ordered — based upon judicial discre-
tion — to simply refund the money, to be deprived of the
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caused. However, where the crime is committed under cir-
cumstances involving an oath, then the perpetrator is to be
punished additionally by bloodwite (homagium) “due to his
audacity”, or some other form of serious punishment may
also imposed on him according to the severity and qualifi-
cation of the act.

In connection with the imposable punishment, Bodo
points out two cases of stellionatus specified by him as
separate categories, concerning which he states that they
fall under calumnia, or larva, and that they are punishable
accordingly. With regard to those demanding an already
repaid debt, he cites Tripartitum, Chapter II Title 70, and
Directio Methodica, Chapter 9 Question 16, on calumnia
and its punishment. As for those who take out a loan un-
der another person’s name, he points out — referring back
to an earlier article on this in his own work — that they are
punishable as thieves or masqueraders according to the
qualification of the crime. At first glance, these types of
conduct seem to constitute such delicti that also appear as
separate statutory offences. However, upon a closer look,
these individual cases coming under stellionatus are merely
extremely similar to the definitions of calumnia or larva
and therefore they are subject to the same punishment. For
instance, with regard to the former, the Tripartitum and Di-
rectio Methodica merely mention the case of demanding an
already cancelled debt, which is although very similar, but
not the same as suing someone on the basis of a debt that
has already been repaid. Likewise, when providing a defini-
tion for /arva, Bodd specifically mentions those who push
their way into another family under an adopted fictitious
name and cause some wrong (for example, by acquiring
an inheritance, the family’s assets, or privileges for them-
selves).?” This is related to the act classified as stellionatus
only broadly. Taking out a loan under the name of another
person does not necessarily mean that the perpetrator lives
under a false name permanently; this kind of fraud may also
be committed in the manner that the person in question con-
ceals his identity only for the time of the transaction, for
instance, to prevent tracking him later. Moreover, a loan of
however high an amount cannot be compared with a situ-
ation where the name and fortune of noble families are at
stake or wronged due to a masquerading usurper — in other
words, a difference may also be observed in the extent of
harm and the circle of victims. However, since these forms
of perpetration are noticeably related, the sanction corre-
sponds not to the punishment imposed for stellionatus, but
to the penalty for calumnia and larva.

As opposed to Bodo, Stephanus Huszty does not use the
term of stellionatus at all, neither this, nor fraus astuta may
be encountered in his work. Title XXXI of his book is “De
crimine falsi”*® He defines falsum here in both a broader
and a narrower meaning. According to his broader interpre-
tation, perfidy (falsum in general) means anything that is
not true, even if it happens not as a result of the fraudulence
or intention of a person, while in a narrow sense, the crime
of falsum (in fact, crimen falsi) covers acts that are punish-
able under the law. Under this category he classifies perjury
(perjurium), maskerading (larvata persona), the audacious
denial of consanguinity up to the fourth generation (temera

negatio consanguinitatis carnalis intra quartum gradum),
blood betrayal (proditio fraterni sanguinitatis), as well as
the making of false instruments and false seals (confectio
falsorum instrumentorum, falsorum sigillorum), and the in-
tentional use of false instruments (usus dolosus falsi instru-
menti). However, this enumeration is not exhaustive; in all
probability, he only lists the most frequent cases of crimen
falsi, as in the next paragraph he provides a more general
definition for these cases: “Definitur crimen falsi, quod sit
veritatis immutatio, in alterius praejudicium facta, publico
Jjure poenaliter prohibita. * Then expanding this definition,
he provides further details, namely, that the preconditions
for establishing the commission of falsum include that there
be intent (dolus), distortion and changing of the truth (ver-
itatis immutatio), and causing harm to others or, at least,
causing injury to the rights of others (damnum alicui, aut
saltem praejudicium inferatur). However, before expound-
ing on all this, he deals with the fourth element of the defini-
tion and remarks that falsum — as a public offence — covers
only acts that are prohibited under the threat of punishment
(poenaliter prohibita). Lying, therefore, does not belong
here, as lying in itself is not prohibited by law and, thus, it is
not regarded as coming under crimen falsi.

During the later codification of criminal law in the 19®
century, Huszty’s definition of crimen falsi was compared
with the explanation of stellionatus in Matthias Bodo’s
work.” However, this comparison is hardly tenable, since
its formulator does not seem to have considered that Bodo
also mentioned crimen falsi, moreover, with content rather
similar to that described by Stephanus Huszty. Bodo also
defines falsum in both a broader and a narrower sense, the
broad definition including everything that is not true, while
in a narrow sense, crimes of falsum include acts that are
punishable under the law.** Both the enumeration of cases
belonging here — from oath-breaking to blood denial — and
the definition of the elements of the criminal offence (dolus,
veritatis suppressio, damni, aut, praejudicii illatio) clearly
correspond to those presented by Huszty. Therefore, only
one conclusion may be drawn from the above, namely, that
only one of the two 18" century authors mentions stelliona-
tus as a separate criminal offense.

From the end of the 18" century, it is also worth men-
tioning the draft legislation of 1795 on criminal law,*' a
peculiar feature of which lies in the fact that although it
contains stellionatus, it identifies it with falsum. One may
recognize the legislator’s endeavour in codification: he
formulates a general, but too broad definition for fraud
(changing or concealing the truth through any instance of
perfidious cunning aimed at deceiving or causing harm to
others), and right away he also questions it by attempting
— although he indicates that this may be impossible — to
enumerate all the types of fraud from a) to v) in an exhaus-
tive manner.>> Therefore, when establishing the statutory
elements of the offence, the makers of the draft do not
reach a higher level of abstraction, moreover, compared to
the authors presented earlier it may even be evaluated as
a backward step that they blend stellionatus with falsum,
thereby rendering it more difficult to clearly delimit the
criminal offences in question.
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1. Theoretical underpinning

ue to the French Criminal Code of 1791 and, sub-

sequently, the Code Penal of 1810, the concept of

misconduct entered the criminal law system as a
distinct group of criminal offences. The trichotomous
(felony — misdemeanour — misconduct) and dichotomous
(felony — misconduct) criminal codes were based on the
classification of criminal offences upon their gravity.

A major issue in the assessment of minor crimes is
therefore to clarify their relationship with other offences.
It follows that they are the basis for a lighter form of liabil-
ity according to criminal liability. Minor offences, as they
are not homogeneous in nature, give rise to further prob-
lem. That is, there is a significant number of acts which are
the consequences of breach of the law and are not simply

Mathé, Gabor

Misconduct as Solid
Substantive Legal
Institution

forms of a crime which can no longer be assessed in crimi-
nal law.

As the institutions have evolved, these rather complex
illegal behaviours have also required “reconciliation” with
the principles of criminal law and the separation of powers

Jog
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doctrine. As to whether administrative bodies can exercise
criminal jurisdiction or impose penalties — i.e., violate the
postulate of justice by the courts, arose further constitu-
tional question.

Simply put, the “centuries-old dilemma” of the relevant
legislation can be expressed in the following pair of op-
posites:

- misconduct is part of criminal substantive law, which
is adjudicated by the courts and through administrative
ambit;

— administration is excluded from the exercise of criminal
power on the level of postulates.

The origin of this forced choice between the two mutu-
ally exclusive options is the administrative criminal law.
Substantive legal unity and division by offences during
the procedure have meaningfully
led to the proliferation of theories
that further qualifies the criminal
acts.!

Theories of criminal law in the
civil era gradually built on each
other. Essentially, the concept of
counter-administration  already
appears in the first attempts of
delimitation of crime and mis-
conduct, i.e., “violation of the
law of a transient nature”, which
can be assessed both as a formal
breach of the law and non-crim-
inal breach of the rules or misbe-
haviour.

As to the natural law concep-
tion, the criminal offence is a vio-
lation of a man’s inherent rights,
whereas the misconduct is only a
violation of positive law. Hence
the distinction in moral content.
That is to say, crimes are immoral,
mala in se acts “prohibited by na-
ture”, whereas misconducts are
mala prohibita acts criminalised by man-made law. At the
same time, the abstract danger as another distinguishing
characteristic of counter-administration emerged with the
concept of endangerment. The divisibility of criminal law
was expressed by theories based on the subject matter of
the law and on illegality resulted in judicial and adminis-
trative criminal law.

The theory of administrative criminal law in Hungarian
jurisprudence was founded by Pal Angyal. According to
him, misconduct is a misbehaviour against public admin-
istration, which is unlawful as felony. The misbehaviour
against public administration is also a substantive criteri-
on characterising the acts covered by administrative crim-
inal law. The substantive element of criminal law carries
a danger to society, but this is so slight concerning mis-
conducts that it can be resolved by counter-administration.
Counter-administration, on one hand, is the synonym of a

Pal Angyal (1873—1949)°

lesser degree of danger to society and, on the other, is also
the expression of the same degree of danger as acts which
obstruct the functioning of public administration.

2. Legislation of misconducts
in the 19% century

It is known that the 19" century, which established the rule
of law and created major legislation, was consistent in its
application of constitutional and criminal law principles.

The first stage in the development of the institution
was linked to the universal achievements and domestic
attempts of codification of criminal law. The Addendum
to the Proposals of 1843 (on police misconducts under
public disciplines and their punishment) is a close Annex
to the draft Criminal Code on of-
fences and punishments. The Ad-
dendum also took over the divi-
sion of criminal law into general
and special part. The provisions
of the general part (scope, liabil-
ity, stage, offenders, and type of
punishment) have been extended
with minor amendments to mis-
conducts.

Recognising the difficulties of
defining minor offences, it was
clear before the codification of the
time that the full range of offences
and their criminal relevance was
not limited to acts bordering on
criminality, but also included con-
ducts arising from administrative
relationships. As to these con-
ducts, however, it was not possi-
ble to lay down general rules and
in particular to codify them and
had to establish rules for smaller
communities.

Irregularities of a misconduct
nature (e.g., breaches of fire, water, building and health
regulations; violating the rules of the law; causing dan-
ger by scuttling on streets and bridges) were listed by the
Addendum, which behaviours could be formulated and
punished partly by governmental decrees and partly by
statutes of the jurisdiction. We find the forerunner of the
present legal solution already in this attempt at codifica-
tion: misconducts could be defined by statute, governmen-
tal decree and by ordinance.

The Proposals of 1843 created a parallel between
criminal procedure and police proceedings, in addition to
the unity of offence and misconduct. The bodies that ad-
judicated misconducts were not acted as single judges but
collegiate bodies. The police magistrate, with two mem-
bers delegated by the magistrate’s office, sat in panel. The
relevant sections of the Code of Criminal Procedure were
to apply to the proceedings. The one-stage appeal was in-



tended to provide for by the system of redress through the
courts.’

In addition to the above-mentioned criminal law pro-
posals, our first law on misconducts is worth considering,
the Act No. 9 of 1840 on Rural Police. This legislation was
the first attempt to group together and punish endangering
acts in a specific category of cases. General characteris-
tic of these acts was that the act or omission resulted in
harm. Causing damage gave rise to two forms of liability:
tort liability and “enforcement” liability. Beyond the com-
pensation for costs, the perpetrator of an act of culpable
negligence was liable to double damages, i.e., to fine, and
in case of repeated culpable negligence, to imprisonment.
These penalties were determined by the nature and grav-
ity of the offence and the degree of responsibility. The of-
fences were adjudicated in summary proceedings.

The Act No. 9 of 1840 and the proposals for Addendum
were regarded as the source of minor endangering acts,
offered solutions from which, as we shall see, subsequent
codification could not entirely free itself.

3. The jubilee classic Code of
Misconducts (Act No. 40 of 1879)

The second stage in the development of the law of mis-
conducts was opened by the codification of 1878/79. Sim-
ilarly to the majority of foreign criminal law of the time,
a remnant of classical criminal law dogmatics, the Codex
Csemegi is based on the principle of the threefold divi-
sion of offences. However, it did not place the punishable
offences in a single code. The offences (felony — misde-
meanour) were separated from the already heterogeneous
and differentiated conduct: misconducts were placed in a
separate code. The consistency of the threefold division
was reflected in the structural unity of the two codes. Both
the Criminal Code and the Code of Misconducts were di-
vided into general and special parts. Chapters containing
the general part were essentially adequate with the differ-
ences stipulated in the Code of Misconducts.

The Codex Csemegi as the Hungarian Criminal Code
— Code of Misconducts together formally created the sub-
stantive legal unity: misconduct was introduced as a crim-
inal institution. However, the Codex also legalised the
inclusion of part of the infringement of an administrative
norm within the concept of misconduct. It is true that the
right of administrative authorities to punish acts against
administration was recognised only within the narrow
limits set by law. Administrative criminal law existed la-
tently within misconduct, but only embryonically. Hence
the origin of the consequence of the later separation and
the desire to create Verwaltungsstrafrecht separated from
the judicial criminal law: Justizstrafrecht.*

It is also known that the general part of the Code of
Misconducts provides for two sets of rules. One part deals
with the statutory sources of law and the other part with
the relationship to criminal law. A framework offence is
only a violation of an official provision which is desig-
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nated as to the subject matter and direction by fixing a
penalty. The elements of the activity are embodied in other
rules. The other alternative is that neither the object nor
the relationship is specified and the government or the le-
gal authority enacts a penal rule for them.

Accordingly, this is our first thesis:

The unity of the law of misconduct, while unified ac-
cording to gravity, can only be understood in terms of
the consistency of the law and the multi-stage penal
regulations.

The relationship with criminal law is further characterised
by the fact that the general part of the Criminal Code pro-
vides the unity, while the Code of Misconducts sets out
the differences. Asserting the principle of imputability, the
Code of Misconducts basically established liability for
negligent conduct.

Explanatory memorandum to Act No. 37 of 1880 on
the enactment of the Hungarian Criminal Code regulated
the jurisdiction for misconducts. The division of jurisdic-
tion was not proportional between administrative criminal
authorities and district courts. It granted preponderance
to the administrative authorities (80:44 in favour of the
administration). However, activities in the five chapters
of the special part provided for judicial proceedings only,
while the other five chapters allowed parallel jurisdiction.

Our second thesis stems from the above:

The comparison of the specific part of the Criminal
Code — Code of Misconducts makes it clear that the
unification by weight and the corresponding division of
powers was Janus-faced. In the former, heterogeneity
pulled through the unity, and in the latter inconsistency
pulled through the guarantee requirements. To sum up,
the codification in the end of the last century has not
been able to overcome the contradictory situation. It
was, however, consistent in one respect: it sought to re-
solve differentiation by means of a general regulatory
technique.’

4. The final chapter in the institutional
history of misconduct

The regulatory practice bound to legal principles of the
19™ century transformed by the mid-20™ century. Since
the objectives of legal policy can be captured in different
dogmatic concepts, it is well known that the relationship
between the content and form of law is not functional.
Thus, the general part of the Code of Misconducts re-
mained in force until 1 January 1951, while the Criminal
Police Rules remained in force until 15 July 1952. The
evolution of criminal justice became a two-way street.
With narrowing of the division of offences according

Jog
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Criminal Code revived the dichotomous system (felony —
misconduct). A particular character of the assessment of
misconducts was that it bore a same danger to society as
felonies. The distinction appeared only in the legal con-
sequence.

Act No. 2 of 1950 on the general part of the Criminal
Code did not, however, cover the special part of the law
relating misconducts. This was laid down with general
scope in decree-law No. 35 of 1951 on Rules of Procedure
for Misconducts. This meant that decisive role in deter-
mining misconducts and felonies were the authorities with
jurisdiction, rather than the law.

It was inevitable to simplify the forum system by rea-
son of the diversity of the bodies adjudicating miscon-
ducts, the duplication of procedures [Code of Criminal
Procedure (Act No. 33 of 1896); General Part of the
Criminal Code (Act No. 2 of 1950)] and the merging of
procedural functions (the investigative body also adjudi-
cates). This was partly fulfilled by Decree-Law No. 16 of
1953. 1t abolished the power of the police to adjudicate
misconducts and the general power was shared by the lo-
cal council’s executive committee and the court.

The abolition of the division of offences according to
gravity and the creation of substantive criminal law based
on a uniform concept of punishment was set forth in de-
cree-law No. 17 of 1955 which resulted the end of the so-
called “traditional era” of legislation. The decree-law clas-
sified some of the offences under the heading of felonies,
while the greater part of them were put under the generic
term of misdemeanours. It confirmed the thesis in the lit-
erature of the time that misdemeanour is not an indispen-
sable criminal category. In short, its main characteristics
were the unification of the forum system, the distancing
from criminal law and the creation of a construction based
on administrative responsibility, which also eliminated the
sanction of restriction of liberty.

5. The concepts of the law
of misdemeanours in the two
Infringement Acts (1968, 1999)

Following the creation of infringements as a new legal
institution by the decree-law, the codification body of
the Judicial Council established under the Ministry of
Justice, examined in a wide-ranging professional debate,
subsequently with the assistance of a team of professors,
the theoretical variants and the organisational and pro-
cedural issues.® The recently published study, presenting
the history of criminal law by archival sources of crucial
value, is a useful “guide” to the professional plans for al-
most a decade. Such preparations marked the beginning
of the “new age” of the infringements by acts violating
or endangering state administration, which, in the first
Infringement Act (Act No. 1 of 1968 on infringements),
were accompanied by acts against the rules of social
coexistence, making it clear that the new institution re-
mained “Janus-faced”.

Professor Lajos Szatmari, the eminent administrative
law expert, in his authoritative monograph on administra-
tive doctrine, expresses this very eloquently:

“I...] the unlawful conduct related to activities of the
state administration bodies is not opposed by conducts
violating the rules of social coexistence, but by the so-
called petty criminal law infringements.””

In his excellent monograph, Professor Tibor Madarész,
also a prominent representative on the subject, reinforces
this thesis:

“I...] offences belonging to petty criminal law, the
‘petty offences’ (criminal infringements), fall outside
the scope of the concept of sanctions in administrative
law [...]. Criminal infringements are ambiguous in
their legal classification. These are also administrative
sanctions under substantive law and under the ‘official’
legal classification. On a theoretical level, however,
this position cannot be accepted since the legal clas-
sification of ‘petty offences’is so criminal in nature that
the links between the legal regime of these offences and
the substantive or procedural criminal law are much
stronger than those between them and administrative
law. So much so that the literature seems almost united
in calling for a change in the present situation.”

It is to be mentioned briefly that our first Infringement Act,
which denied criminal correlation, underwent a specific
transformation. One trend was decriminalisation and the
other was the significant extension of the classical person-
al liability by the inclusion of the liability of legal persons.
Moreover, a third feature was the gradual development of
sectoral professional supervision alongside legal and fi-
nancial supervision. The alternative option of dual liabil-
ity has in itself become a conflict-generating factor. The
different nature of the professional supervisors’ powers of
action was even more striking. For certain types of super-
vision, the related public administrative body also func-
tioned as an authority dealing with infringements, while it
had only the right of initiative for others.

The second code, Act No. 69 of 1999, which was
adopted by the Constitutional Court in its decision No.
63/1997 (XIL. 12.), made the possibility of judicial review
compulsory, thus reviving the solution of the Code of Mis-
conducts model, was a further significant change in the
codification timeframe.’

6. The third Infringement Act (2012)
The transformation of infringements
into quasi misconducts

According to Professor Norbert Kis, an inescapable theo-
retician of infringement law and administrative sanctions,
along with the failures of the transformations, the attempt
to create the institution of infringement started in 1955



and ended in 2012. Pursuant to his expressive value judg-
ment, the third Infringement Act “triggered a landslide
in the law of administrative repression”. It took several
decades for legal policy to draw the conclusions from the
theorems formulated as early as the 1980s. In other words,
administrative protection was retreated from this time by
administrative law into its own taxonomic and theoretical
domain.

To put it simply, the concept of unitary administrative
protection has failed, since administrative sanctions other
than infringement law have increasingly come to domi-
nate.'

The repressive instruments of administrative protec-
tion were diverted from the codification of infringements
and a different system of sanctions for each sector was
created by the legislation in the administrative sector.
Professor Marianna Nagy also described this process in
an analytical and dogmatically thorough manner, in her
excellent monograph.!! Norbert Kis is perhaps the most
“profound” in his assessment of the relevant case-law of
the past decade in his habilitation monography, Problems
of the criminal power of public administration: limits to
the effectiveness of law enforcement. He thus identifies
two effects of this controversial development. On the one
hand, he stresses the seriousness and repression of the in-
fringement law, and condemns, in particular, the expan-
sion of the sectoral administrative sanction system. Not-
ing several, but focusing on just two of the reasons for
this, hic et nunc. The first is that the theory of small-scale
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criminal law has not allowed for differentiation of the sys-
tem of sanctions in the law of infringements in relation to
criminal law, while sectoral legislation has gone beyond
this and transcended theoretical dilemmas. On the other
hand, the author states that “sectoral sanctions prevail in
conditionalities which are more effective and dissuasive
than those of the infringement law and this is explained by
the lack of a constitutional framework”.

Furthermore, the new Infringement Act has triggered
the criminalisation test of constitutional criminal law, also
emphasized in his dogmatic deduction. In other words,
when examining whether a conduct has been declared as
infringement, the requirements of constitutional criminal
law apply. The Constitutional Court correctly requires a
material endangerment of the legal object in order a con-
duct to be declared an infringement. For the first time in
its history, extending the principles of criminal legality to
penalties outside of infringement law by the Constitution-
al Court of Hungary, was a real paradigm shift.'?

The conclusion is a witty one, since it provides a frame-
work for the jurisprudential lessons to be drawn from the
140-year timeframe from misconduct to misconduct:

We have reached a constitutional revelation that recog-
nizes that administrative criminal power is separated
from criminal law only by legal policy considerations
with the transformation of infringements into quasi-
misconducts."
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Megyeri-Palffi, Zoltan

The Architectural
Background of the
Hungarian Justice System
in the Age of the Austro-
Hungarian Monarchy

1. Introduction

hen speaking of the judicial organisation in

its physical reality, two factors shall be men-

tioned. Firstly, the human resources, particu-
larly the judges. Secondly, the whole of material condi-
tions, of which the court buildings are of utter relevance.
This study deals with the latter element: the architectural
background of the Hungarian court system in the Austro—
Hungarian Monarchy.

When dealing with both legal and architectural issues,
generally speaking, the worlds of law and architecture
are most clearly interlinked in courthouses. The court
as a building comprises three sets of rules, according to
Werner Gephart: the regulatory system of the court as an
organisation, its impact on the technical rules of construc-
tion and many abstract rules that define the character of a
legal system.! A court building, in fact, is a specific projec-
tion of legal norms into physical reality. Therefore, in this
context, the most fundamental question is: What is neces-
sary for the construction of a courthouse?

The answer can be summarised in a few steps that take
us from organisational reforms to an accomplished con-
struction of a courthouse. The definition of the task in this
process is the starting point, which, in this case, is to build
up the judicial organisation. This is closely linked to the
judicial reforms carried out throughout Europe in the sec-
ond half of the 19" century.

1. 1. Reform of the justice system

One of the most important tasks of the State after the
Compromise of 1867 was the modernisation of the judi-
ciary, which the government soon set about. The process
took several decades, the stages of which are reflected in
procedural and organisational laws. We are aware that
after the Compromise, the Act No. 54 of 1868,> which
aimed at reforming civil litigation, also affected the jus-
tice system and, subsequently, a decisive step was taken
by Act No. 4 of 1869, which separated administrative
and judicial activities. From that point on, these two ac-
tivities went their separate ways, which translated into

 the language of architecture, led to the appearance in

Hungary in the following decades of two different types
of public buildings with different functions: court and
administrative buildings.?

The first organisational laws, which basically deter-
mined the later Hungarian court system were passed after
1869, as the courts of first instance were established by the
Acts No. 31 and 32 of 1871. The organisational reforms
of the following decades (1876, 1881, 1890,* 1897, 1912)
created the judicial organisation of the dualist era, whose
so-called ordinary courts are relevant to the present topic.
These were courts of general jurisdiction, operating un-
der a hierarchical system, which had fixed location and
functioned permanently.® These two characteristics did
not apply only to their operation, but also their physical
existence, which required buildings.

When the state judiciary was set up, new court houses
separated from the administrative buildings, as a matter
of course, could not be built immediately. It is no coin-
cidence, that the provisional measures of the Act No. 31
of 1871 enshrined the question of location and ordered
the authorities and municipalities to make their premises
available for the courts® free of charge. This situation,
however, was not satisfactory even then, and the state’s
financial resources, in addition to the inadequacy of the
organisation, preserved the situation for many years in
which the state courts had to further operate in municipal-
administrative buildings.” It was clear that new buildings
would have to be erected for the new courts.

1. 2. The relationship between organisation
and function

Modernisation therefore resulted in a new court organi-
sational system, which also needed physical space pro-
vided by a suitable building in these decades. The defini-
tion of function is always a primary condition when it
comes to the design of a building. The structure of the
judicial organisation is one aspect of the functionality of
a court building.

The ordinary court organisation of the Dualism had four
instances (the Royal District Courts, the Royal Regional
Courts, the Royal Courts of Appeal, and the Royal Curia),
to each of which a building had to be assigned. This, in
principle, would have meant four types of courthouses,
i.e., buildings for the district courts, for the regional courts,
for the regional courts of appeal and a building for the Cu-
ria. Construction projects of the subsequent period imple-
mented these types of buildings, but expediency required
each forum to be housed in the same building, thus various
activities of the judiciary were provided for by multifunc-
tional facilities.

However, it is not only the design of a courthouse that
determines its appearance, but also the procedural law.
This factor has the greatest and most general impact on
the design of a building. Thus, a court building has specific
space requirements.



1. 3. The specific space requirements
of adjudication

The evolution of the space requirements of legislation is
closely linked to the codification of procedural law. This
is part of the changes of the 19" century leaving a funda-
mental mark on legal culture since social changes and the
emancipation of the bourgeoisie went hand in hand with
economic development. Individual liberty became a cen-
tral political concept and a defining requirement of the
constitutional state. This political change and movement
has strongly affected the judiciary. The written and secret
proceedings were replaced by the independence of judges,
the principle of verbalism, the principle of publicity, and
the participation of lay people in criminal proceedings.
A change in the judicial architecture was also brought by
these changes. Oral and public proceedings required a large
space,® while secret and written proceedings were confined
to a small room.

The principles of verbalism, immediacy, and publicity,
which were implemented in French law with the Civil Pro-
cedure Code of 1806,° shaped the court buildings, as these
principles required spatial solutions that were unnecessary
or even unthought of in the case of earlier written proceed-
ings for many years in the 19" century. Hence the experi-
mental period in the development of court buildings to
meet the needs of procedural law. Such an exciting period
took place, for example, in the Rhineland, where French
procedural law prevailed as a result of the Napoleonic inva-
sion and court buildings had to be adapted and designed
accordingly.

Konrad Schall, in his treatise, described this period of
experimentation, which lasted several years, through the
example of the Grand Duchy of Baden."” It shows that
Baden was one of the first German states to introduce
the principle of publicity by its reform of procedural law
in 1831-1832, and thus was confronted with the architec-
tural space requirements this entailed. One of the most eye-
catching of these was the need to change the building of the
higher courts. The building of the Hofgericht in Freiburg
and its upstairs courtroom were not suitable for public use
due to their small size and location, thus the court looked
for a new, larger room in the adjoining wing in 1832. Subse-
quently, the public courtroom provided space for both trials
at first instance and appeals.'!

However, these principles have changed the life not
only of the higher, but also of the lower courts. The task
had to be tackled at this level too, since suitable buildings
were scarce. However, this was difficult, because, while
the Baden Building Authority had experience in the de-
sign of administrative buildings, it did not have any for
the courts. Thus, there was complete uncertainty as to the
layout of the buildings to be designed. This was well re-
flected by a series of questions sent by the Upper Rhine-
land district government to the Ministry of Justice asking
about the space requirements of defendants, witnesses,
lawyers, and the audience, and whether there should be
separate rooms provided for persons in proceedings near
the courtroom. The size of the prison cells was also in
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question in which the investigating judge could conduct
his proceedings. The response of the ministry showed a
lack of experience rather than guidance, referring to the
French solution only in regard of the court rooms.'? The
Architecture Office drew up a model plan based on the
French model® for the design and conversion of the courts
in Baden in the following years.

However, it was not only the principle of immediacy
and publicity that had influence on the court buildings,
but also the emergence of lay judges. This caused a new
conundrum also in Baden, after the introduction of sit-in
judges in 1864, which required even larger courtrooms.
This was met by architectural developments, so the view
became widespread that “internal functions should be
reflected externally as in the 1850s, by which the inde-
pendence of the courts is emphasised, their character be-
ing different from that of administrative buildings”."* The
place of first-instance lay judging was the courtroom of
the sit-in judges, as the most important room in the court-
house was placed in the central axis of the building, in the
central rizalit, as a result of the judicial reform. In addi-
tion, the rustication' on the ground floor symbolised the
foundation of the building also as the new judicial law as
the trusted basis for the Baden legislation.'s

2. Developments in Hungary

Codification in Hungary progressed slowly and started
decades later in contrast to the development of the Baden
and other (German) states, and this, together with the lack
of material funds, also hindered the appearance of court
buildings that conformed to modern procedural principles.
It is also important, however, that this relative backward-
ness has allowed Hungary to use both modern procedural
law and the type of courthouse that serves it as a ready
model. The actual establishment of the ready-made model,
especially in the field of architecture, occurred in the third
or fourth quarter of the century, when the state built a multi-
tude of courthouses across the country in the space of a few
years, laying the foundations for the court building stock
that is still in operation today.

This Hungarian model has often turned towards Ger-
man solutions, because of our historical connections
both in codification and architecture. An architectural
scheme adapted to modern procedural law had already
been developed in Germany, by the time the building
of courthouses was taking off in Hungary in the 1880s
and 1890s. In this scheme, the way in which procedural
needs could be met by a court building has already been
well established. This is well illustrated by architectur-
al textbooks treating courthouses as a separate type of
building."”

Although the Government’s intentions for moderni-
sation after the Compromise also affected higher educa-
tion in Hungary, the general attention of our architects,
in addition to Austrian developments, turned to German
architecture, which was also confirmed by the fact that
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academy in Vienna but also in Berlin in this period. For
example, the legal status of the Joseph Polytechnic, which
had been in operation since 1856, changed in the course
of this process, and as from 1871, among other things,'® it
provided a framework for the training of architects under
the name of Joseph University of Technology. Neverthe-
less, it was common for architecture students to complete
their studies abroad until the turn of the century. Hungar-
ian architecture students were mainly to be found at the
Academy of Architecture (Bauakademie) in Berlin and
the Academy of Fine Arts (Akademie der Schonen Kiins-
te) in Vienna.

In addition to education, trade press" has also made
a significant contribution to the culture of our architects.
“The Allgemeine Bauzeitung in Vienna has been an au-
thoritative source already from 1836 in Central Europe,
which was followed by many similar publications in the
centres of the German-speaking world during the up-
coming decades.”” Consequently, it was obvious that the
German-speaking area provided the model for the con-
struction of the judiciary in Hungary. We could draw from
these models to build the Hungarian district courts, the
regional courts, and the higher courts.

3. Hungarian courthouses in general

The 1880s marked the beginning of the process that result-
ed in the establishment of an independent court building in
Hungary, i.e., we could no longer talk about judicial bod-
ies operating under the same roof as administrative bod-
ies. Courthouses were firstly built in places where regional
courts seated. As the result of the practical approach these
also functioned as home for district courts, land registry
offices and even prison service institutions. This meant
that complex buildings were erected, typically known as
palaces of justice or judicial palaces. The complexity arose
from the housing of several functions under one roof, and
the name ‘palace’ was earned for the size and architectural
appearance of these buildings.

3. 1. Palaces of justice

Since function is always a determining factor in the con-
struction of a building, the design of a judicial building de-
pends to a large extent on both the structure of the organisa-
tion and the nature of the litigation.”! As already mentioned,
palaces of justice were multifunctional buildings because
of their multiple role. Moreover, these complex buildings
also met the requirements of fundamental principles of the
European development, such as verbalism, publicity, di-
rectness, independence of judges® and lay participation in
(criminal) proceedings. Hungarian procedural law can also
be described with all these characteristics, which changes
also stimulated the Hungarian judicial architecture, even
before the concrete results of codification.

The space requirements of the palaces of justice were

~made specific by the diversity of tasks and considerations.

A palace of justice, arising from the complexity of its func-
tions, included both lower and appellate courts, i.e., the dis-
trict and the regional court. The prosecution offices were
also organised alongside the courts together with the prison
service” and the land registry authorities, which all oper-
ated in the same building. These were located within the
building along practical reasons, considering the specifici-
ties of the procedure and operation, thus the ground floor
was usually occupied by the bodies with the highest client
traffic and wide corridors also used for waiting. These in-
cluded the district court, where most cases were brought,
and the land registry. The investigating judge’s offices were
also usually located in the same area.

The regional courts’ offices, the presidency, the groups of
prosecution offices and the auxiliary offices were typically
located on the floors. Due to the fact that cases with wider
publicity were tried there, the jury room, where criminal
trials and jury trials were held, has always been a promi-
nent place of the palaces of justice. It was usually accessed
by a grand staircase leading up from the atrium connected
to the main entrance. The hall was the most representative
room of the building.

Some of the jury rooms are a sort of print of legal history
of our palaces of justice since jury trials were an integral
part of the procedural system when these rooms were built.
A panel of three judges and a jury of twelve lay members
required additional rooms. For the judicial panel and the
jury, separate retire rooms were provided next to the jury
room, however participants, such as lawyers, accusers, and
defendants, as well as witnesses, were also accommodated
in separate rooms reserved for them during the trial.

The penitentiary functions as the last stage of the crimi-
nal justice process were hidden from view, as the prisons
were typically built behind the main wing of the regional
courthouses, in the rear courtyard wing, with a simple exte-
rior largely for functionality. Detention houses were usually
built with more stories than the court wings and included
both private and shared cells with associated service rooms.
The prisoner’s yard was marked out on the rear part of the
site behind the detention wing, preferably isolated from the
public by both the courthouse and the street.?

3. 2. The architecture of the palaces of justice

Due to their several functions in the civilian era, the palaces
of justice required a large building with units under one
roof yet separate from each other. The centralisation made
all the institutions accessible to the public seeking justice,
and the construction costs were more affordable. This was
a matter of practicality, however, the need for public and
judicial representation made the house a palace.

Such a palace was a revival of the notion that architec-
ture is not only functional, but also a carrier of meaning.
Therefore, the palace of justice itself had to express the
independence of the civil justice system, the power of the
judiciary and the power of law.?® The building showed all
this in its design, in its symbolism and in its floor plan that
could be read by the public.
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The Royal Central District Court of Budapest*

As in case of other buildings of the period, the archi-
tectural appearance of these palaces, as well as the archi-
tecture of their facades, reflect different stylistic trends of
historicism. The buildings of the judiciary are mainly char-
acterised by neo-Renaissance and neo-Baroque styles, and
as from the 1910s the Hungarian Art Nouveau was also in-
troduced. As to architecture, innovation always lagged be-
hind the more traditional forms and conservative approach,
which can be understood by the fact that these palaces had
to be authoritative and serious rather than fashionable,
since the power of the state to administer justice was better
expressed by historical and traditional forms, according to
the zeitgeist.

The architectural tools of historicism were appropriate
to serve this representative intention, thus the articulation
of the facades, the plinth zones often accentuated by quad-
ding, the more ornated floor opening frames, the so-called
great colonnade of pilasters spanning several stories, the
prominent coronation parapets, and the rizalites repeatedly
accentuated by spectacular domes and mansards. These
elements made these buildings monumental. Judicial build-
ings have fundamentally defined the urban landscape with
their elegance and significance thus achieved, in line with
the trend towards the important role of newly erected public

buildings in the development of European cities, including
Hungary. Since buildings associated with different social
factors (ruler, state, municipality, etc.) symbolising both
the builder and the function,?” representativeness was par-
ticularly important in the Central European region. This
significance was also due to the fact that these multifunc-
tional buildings were often built in the main squares or in
prominent locations of settlements, or where good trans-
port facilities were available. This followed with a purpose
to facilitate access to justice buildings for the public seek-
ing justice. It was not only the representative palace charac-
ter that facilitated the orientation, but also inscriptions (e.g.,
Law House, Royal Regional Court) or plastic display of the
state emblem in a prominent place on the facade or, occa-
sionally, the statue of Justitia,”® the symbol of the goddess
of justice.

3. 3. The district courts

The generalities, i.e., the characteristics of the palaces of
justice outlined so far are specific to the complexes built
on the sites of the regional and district courts. However, in
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accordance with territorial jurisdiction. These smaller judi-
cial buildings were also complex in their own way, as they
included both a land registry office and a detention house in
many cases. The construction of these buildings took place
rather after the turn of the century, after most of the large
palaces of justice had been built. These smaller buildings
were of similar importance at the district courts’ seats as
were the palaces of justice in the large cities: they became
an important public building for the settlements and were
representatives of the state justice system. Since a district
court might have had only one or a few district judges, plus
support staff, its relevance was commensurate with the size
of the organizational unit.

3. 4. Judicial buildings and their architects

The architect and the architectural design are essential ele-
ments in the construction of a building, in addition to the
definition of its purpose. The sort of the latter is primarily
a reflection of the qualities of the designer. Public construc-
tions always offer architects a great opportunity to showcase
their talents. To carry out the work, depending on the task
and the intention, the State, as the client, either selects the ar-
chitect through a call for tenders or gives him direct commis-
sions. While the former is always a good way of mobilising
the architectural profession at large, launching professional
debates and presenting individuals, the latter is usually more
definitive, it is about specific people, specific goals, specific
tasks. There are several examples of both when it comes to
judicial buildings. Prior to the turn of the 19" and 20" centu-
ries, court buildings were designed by the Ministry of Justice
by direct commissions, and subsequently the system of ten-
dering for this type of building was introduced.””

Since the design of judicial buildings required specific
architectural knowledge, a pool of architects specialized

Notes and references

in court buildings could be created. One of the most pro-
lific of these was Gyula Wagner (1851-1937), who be-
came known for his prison service*® and regional court
buildings.* Direct commissions from the Ministry of Jus-
tice enabled Wagner to become the Ministry’s “in-house
architect”.

Similarly, Ferenc Jablonszky (1864—1945)* also played
a prominent role, who mainly designed district courts in
the period up to the First World War. The court buildings of
Sandor Aigner (1857-1912),% Istvan Kiss (1857-1902) and
Pal Toaso (1870—1927) are also significant from this period,
and Alajos Hauszmann (1847-1926) also made his name
among judicial architects® with the Royal Regional Court
of Budapest and the Royal Curia.®

4. Epilogue

The stock of court buildings in Hungary built in the civil
period are an integral part of the wider geographical con-
text of judicial buildings in Central Europe, reflecting the
period of construction in terms of both judicial organisa-
tion and architectural stylistic changes. The judicial forums
of first instance, the district courts and the regional courts
appeared during the Dualism, thanks to the organisational
reform of the Kingdom of Hungary, which, together with
the Royal Courts of Appeal and the Royal Curia, which had
been established earlier, formed the backbone of the Hun-
garian judicial system of the time.

These courts were successively given independent
buildings from the 1880s onwards, so that large cities were
enriched with palaces of justice, while smaller court seats
were enriched with a district court building. Preserving
their original function and recalling the specificities of an
earlier period, in most places, these buildings still serve the
administration of justice today.*
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The Characteristics

of Researching Legal
Customs in Spain and
Hungary in the Light of
the Accomplishments of
Joaquin Costa Martinez
and Erné Tarkdany Szics

research history in Spain and Hungary linked to the

history of European legal custom studies in the con-
text of modern legal development in the 19"-20" centu-
ries, based on the scientific accomplishments of Joaquin
Costa Martinez (1846-1911) and Emo Térkany Sziics
(1921-1984).! Studying the two significantly different
models and research paths well distinguishable in space
and time may present novel information and aspects not
only for Hungarian researchers less familiar with the
Spanish results and findings, but also on a European level.

T his article is intended as a comparative analysis of

1. Legal custom studies in Europe

In the early days of European legal custom studies there
was a sharp difference between the essentially theoreti-
cal historical-legal German approach and the legal custom
surveys associated with Russian imperial government and
a pragmatic approach to codification. This was reflected
by the varying research disciplines as well: while the
historical-legal approach of the German-speaking territo-
ries connected legal history with legal custom studies, the
Russian social approach with pragmatic roots considered
legal custom to be a part of living law.’

The folk-psychological perspective, as a theoretical
starting point, associated with the early 19"-century activ-
ity of Friedrich Karl von Savigny (1779-1861) attached
particular importance to folk law represented in every as-
pect of folk culture (e.g., folk tales, proverbs, folk songs),
connected with customary law. It was in this spirit that
Jacob Grimm (1785-1863) and Wilhelm Grimm (1786—
1859) started to collect “legal antiques”, Josef Kohler
(1849-1919), who considered legal custom to be a part of
comparative law, set out to explore parallel features, and
Albert Hermann Post (1839-1895) developed a quantita-
tive research methodology.> When Savigny, the founder
of the historical school of law and initiator of folk law
research, was given the task to oversee the drafting of the
standard German Civil Code as Minister of Justice (1842—
1848), this paved the way for the integration of legal folk
customs as well.

Starting from the early 19™ century, the Russian state,
recognising the right of the conquered peoples to act in
their own matters in accordance with their own legal cus-
toms, attached increasing importance to surveying legal
customs in particular. The survey of customary law associ-
ated with Count Mikhail Mikhailovich Speransky (1772—
1839) was completed already in 1822; the legal customs
of Siberia were studied on the spot, “as told by the people
themselves, to be drawn up and testified by the nobility”,
with several parts of the 1847 survey of the Imperial Rus-
sian Geographical Society dedicated to legal customs too.
For example, the Russian government conducted a survey
of “living customary law” among the peoples of the Cau-
casus between 1836 and 1844. Maxim Maximovic Ko-
valevsky (1851-1916), professor of comparative law and
a follower of Henry Sumner Maine (1822-1888) set out
to study customary law in the Caucasian region with the
renowned linguist and ethnographer Vsevolod Fedorovic
Miller in 1878.* (In the second half of the 19" century a
series of additional monographs on judicial life were
published with respect to Mordovian, Vogul, Samoyed,
Sami, Kryalan, Estonian, Votian, Zuryen, Permian, Che-
remis, Chuvash, Baskhir, Yakut, Kyrgyz, Kara-Kirghiz,
Turkoman and Buryat peoples, among others.)

Russian government considerations as well as the
publication of the survey materials encouraged further



research from the late 19" century, during the period of
nation-building. The South Slavic Academy in Zagreb de-
cided to survey the South Slavic “living legal customs”
in 1867, published by Baltazar Bogisi¢ (1834-1908) in
1874, relying on the results of German and Russian re-
searches.’ (As Minister of Justice, Bogisi¢ later used the
survey materials for the preparation of the Civil Code of
Crna Gora.) This period is associated with the survey-
ing of legal customs by Boleslaw Grabowsky in Poland
(1889) and Stefan Bobchev in Bulgaria (1897), as well as
a publication on Albanian tribal customary law and certain
elements of Croatian customary law by Lajos Thalloczy in
Hungarian language issued in 1895.6

In the spirit of the codification efforts linked to legal
modernisation, the survey of legal folk customs progress-
ing in some countries of Europe (e.g., Italy, Portugal,
etc.)’ incorporated the survey conducted by Joaquin Costa
(1846-1911) in the Aragon region in the 1880s in prepara-
tion for the codification of Spanish private law, and the
early 19"-century researches carried out by Altamira y
Crevea in Alicante (1905) and Carreras y Artau in Cata-
lonia (1908).%

2. The characteristics of legal custom
studies and prominent researchers in
Spain and Hungary

Apart from some reference in research history, the results
of the Spanish legal custom studies are almost completely
unknown in Hungary. A 1919 review of the results of in-
ternational researches on “living legal customs” written
by Kéroly Taganyi mentions the research conducted in
Spain as an exception in “the Western cultures reluctant to
study their living legal customs”. Taganyi specifically re-
fers to Costa’s work in Aragon (1884, 1886) and his publi-
cation on Spanish rural communities (1902), and Altami-
ra’s research of the rural communities of Alicante (1905).°
Unfortunately, however, Taganyi’s scientific programme
dedicated to Hungarian legal custom studies published
also in German received very little attention and there-
fore the Spanish results and efforts were unable to influ-
ence research activity in Hungary. It was only much later
that the Ethnologica Europaea, a study by Erné Tarkany
Sziics published in 1967 on the results and tasks of legal
ethnography in Europe discussed the legal custom surveys
conducted by Costa and Altamira with reference made to
Tagényi, adding a supplement on the Catalonian research
by Carreras (1908) based on his own study."

In fact, however, a deeper knowledge of Spanish legal
custom studies could have positively influenced Hungar-
ian research activity in many ways. Social embeddedness,
the continuity of customary law research commenced in
1883 in preparation for the codification of standard pri-
vate law, and the collectivisation and institutionalisation
of research activity constitute the very aspects generally
listed among the unrealised goals of Hungarian legal cus-
tom studies that could help address the fundamental issues

foriénefi szemle

and specificities of Hungarian research history (e.g., the
delay in commencing legal custom studies, lack of insti-
tutionalisation).

Since 1880 Spanish research activity has been or-
ganised in an institutionalised framework, with targets
adapted to the current social needs. In Hungary legal cus-
tom studies became more common only in 1939, and the
numerous failed attempts at institutionalisation (1919,
1939-1948, 1975) led to individual research careers and
accomplishments.

From the start until its institutionalisation, Joaquin
Costa was a prominent figure of Spanish legal custom
research. Equally qualified in law, history, and social sci-
ences, he managed to introduce legal custom studies into
Spanish public thinking through his political activity. Cos-
ta invited several renowned individuals with extensive ex-
perience and significant social and professional reputation
to participate in the research and created its institutional
background as well.

In Hungary there was no such dominant figure simi-
larly learned in social policy and sciences with experi-
ence in research and research organisation activity. Karoly
Taganyi, president of the Hungarian Ethnographic Society
who drew up a scientific programme for Hungarian legal
custom studies (1919) was a historian and researcher of
legal customs, primarily responsible for a literary review
and situation analysis and for outlining the necessary tasks
and duties. However, the accomplishment of his goals and
the continuation of his work were prevented by the war as
well as personal circumstances. In 1939, based primarily
on the results of German legal ethnographical researches
complemented with some French findings, Istvan Gyorfty
took on himself the collectivisation and institutionalisation
of Hungarian folk law research and the conduct of surveys
involving practitioners of law and ethnography, but he
died without realising his ambitions. Several legal histori-
ans, ethnographers and Ministry of Justice employees at-
tempted to complete his survey, but it remained unfinished
and fragmented due to the events of the Second World
War, and the current social and political circumstances.
Also, the dogmatic-methodological approach taken by
legal historian Gyorgy Bonis and the legal ethnographi-
cal perspective applied by lawyer-ethnographer Laszlo
Papp could not be carried through. Erné Tarkany Sziics,
who himself contributed to the research of Hungarian le-
gal customs between the two World Wars (1939-1948)
was able to issue a monograph summarising the results
only several decades later (Magyar jogi népszokdsok
[Hungarian Legal Folk Customs] 1981), though rely-
ing primarily on German research history in dogmatic
matters. In Hungary the first research group with the
goal of summarising the results of previous studies on
Hungarian legal folk customs as a scientific workshop
for interdisciplinary research activities with institutional
(university) background was set up much later, in 2011
(Tarkany Sziics Evno Legal Cultural Historical and Le-
gal Ethnographic Research Group)."

In the following chapter we review the characteristics
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light of the accomplishments of Joaquin Costa Martinez
and Ernd Tarkany Sziics and their role as science-research
organisers not only to remedy this shortcoming, but also
for mutual benefit.

3. Legal custom studies in Spain
and the role of Joaquin Costa Martinez

The 150-year history of Spanish legal custom research
and legal modernisation is closely connected with Joaquin
Costa Martinez. His legal-philosophical, dogmatic, and
methodological foundations, comprehensive research
programme and publications,

“If the specific way of life of each people is to be re-
spected, we must begin by respecting the customs that
form an integral part of that life, and integrate all of
them into the Code, according to the principle of diver-
sity within unity.”"

He argued for the same in a publication analysing the
relationship between codification and legal custom stud-
ies (La vida del derecho, 1876), as well as other works
concerning family, property, inheritance, obligation, tra-
ditional self-governance and land communities, laying
the dogmatic, thematic and methodological foundation
for research activity (Derecho consuetudinario del Alto
Aragon, 1879; Materiales, 1885;'® Derecho consuetudi-

nario y economia popular de

as well their legal-social policy
level utilisation (including his
role as science organiser) con-
tributed to the fact that Costa
successfully integrated the re-
sults of legal custom research
into Spanish legal science and
legal history.

Costa received his degrees
in law (1872) and humanities
(1873), with a doctoral title in
both (1874-1875). He pursued
his career as a teacher, journal-
ist, editor, public notary, and
state attorney. Costa was ac-
tively engaged in public and
political matters; he founded
the Colonial Geographical
Society (1884), the Spanish
Society of Africanists (1884)
and the Society of Commercial
Geography (1885). To further
modernisation, i.e., the Span-
ish “regeneration” movement,

Esparia, 1902)." His referred
publications, as well as his
widely acclaimed monograph
on the archaic traditions of ru-
ral communities (Colectivismo
agrario, 1898) provide the pil-
lars of Spanish legal custom
research still valid today.

In literature, despite its
strong legal-philosophical as-
sociation,'® Costa’s research
was generally considered to
belong to legal history. This
was due to the fact that Costa
frequently quoted Friedrich
Karl von Savigny, the founder
of the historical school of law
as a source for legal-dogmatic
foundation.” Costa himself
viewed the unique laws of the
19®-century Spanish provinces
as a reflection of the local folk
spirit, dogmatically stating that
the science of folk law (Wis-

he also assumed a political
role. His programme was fo-
cused on modernisation, with a
view to representing the interests of the middle class and
rural peasantry. His articles of social criticism condemned
the landowner oligarchy and political corruption and pro-
moted economic and social betterment.'® In this context it
seems obvious that, for Costa, the study and sharing of le-
gal folk customs and traditional values was also a means
of expressing contemporary social criticism. As a lawyer
and politician, Costa found it important to research legal
customs at the time of legal modernisation, just before
the codification of Spanish private law, in order to “pro-
mote the study of Spanish folk law with special signifi-
cance not only for the history of our legal institutions, but
also for furthering the future codification of Spanish pri-
vate law”."

Costa believed that the knowledge of folk law could
also guarantee the effectiveness of the Spanish private law
codification process.

Joaquin Costa Martinez (1846-1911)"

senschaft des  Volksrechts)
should be created not by defin-
ing legal norms but by examin-
ing legal relationships and institutions.?’

According to Costa, law has its roots in tradition, and
every legal provision in effect originates from custom or
tradition. Custom represents the actual law experienced
by a community, contrary to the formal laws published
through bulletins. In his words: the contrast between folk
law and formal law constitutes the very feature that will
distinguish the real Spain from its formal version.”! (Cos-
ta’s views should be compared with the definition supplied
by Barna Mezey for the fundamental difference between
law and legal customs (formal law versus customary law,
or top versus bottom) as follows:

“Customary law is an important area of law, inherited
from an ancient legal order and created in a feudal so-
ciety that existed in the borderland between custom
and formal law. The importance of the governed life



situations held up the institution of community coercion
which gave legal effect to its rules. Eventually, it evolved
in response to the regulatory matters rejected by ‘formal
law’, in the ‘bottom’ sphere left intact ‘from above’and,
over time, gained a resilience that enabled it to maintain
a rival legal system. The observance of customary law
was not based on the competence, authority, legislative
power or privilege of some sort of legislative body, but
on the conviction of a community which recognized the
need to accept the established rules.

The 150-year-long study of Spanish legal customs can be
defined in Costa’s words:

“the subject of research is presented by the customs that
actually exist in a society at a given time and can be em-
pirically proved as a social practice, the normative ef-
fectiveness of which can be verified together with other
normative systems, including the state legal systems”.

In the course of his surveys and field researches Costa
himself sought to find appropriate explanation, justifica-
tion, and legitimation.

Costa drew up a comprehensive research programme
to collect legal customs, with a view to the exploration of
old legal customs and living legal practices and their inte-
gration into the process of private law codification, based
on the examples of Savigny and Bogisi¢. He pointed out
the need for an institutional framework from the very be-
ginning. In his view, raising awareness in the scientific
community (lawmakers, legal experts, philosophers, and
historians) about legal customs and their research was
critical not only because old legal customs and living le-
gal practices represent the “roots of a nation’s life”, but
also because they can provide a background and source
for modern Spanish law-making.”

Based on Savigny’s research methodology, Costa —
whom Georg Beseler** compared to Baltazar Bogisi¢ for
the significance of his work in methodology development
— issued a methodological guide together with his call for
action. His guide emphasised the need for a detailed ac-
curate description of every legal custom or practice, pos-
sibly supported with documents and sources, with detailed
instructions concerning the research process.

“Each collected custom should be described in as much
detail as possible, without omitting any particulars,
and not separated from, but together with their specific
circumstance, as an integral element, connected with
all manifestations of life.

Costa’s activity was not just limited to actual research and
publication of their results. Over time, his persistence paved
the way for a major accomplishment: the institutionalisation
of Spanish legal custom research. Upon his proposal, the
Real Academia de Ciencias Morales y Politica, a state-fund-
ed institution established in 1897 began to issue annual calls
for projects to research obsolete forms of customary law and
the reasons for their “disappearance”, and to conduct current
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surveys.® This resulted in comprehensive researches be-
tween 1897 and 1917 covering the entire territory of Spain.
The research materials reflected remarkable thematic rich-
ness with respect to the legal customs of the individual com-
munities, including private law and public law.

In addition to establishing a new school of thought, Cos-
ta’s work paved the way for the integration of Spanish legal
customs into legal science starting from the 19" century. In
the initial phase of the process the Department of Legal Phi-
losophy was set up within the Central University of Madrid
in 1845, overseen by Julidn Sanz del Rio. The department
influenced by the Krausist movement and ideology specifi-
cally encouraged researches on the concept, interpretation,
and role of customs, and offered optional subjects such as
Customary law: origin, foundations, and values for doctoral
training.”” The training and research activities of the depart-
ment had a significant influence on Costa as well. The head
of the department, Francisco Giner, who wished to integrate
customary law into university training raised the idea of a
department dedicated to customary law in 1887 and offered
Costa a position as associate professor with the opportunity
to teach the subject in 1902.

The series of events taking place between 1863 and

1888 in preparation for the Spanish code of private law
[Congreso de jurisconsultos (Madrid 1863), Congreso
de jurisconsultos aragoneses (Zaragoza 1880-1881),
Congreso de jurisconsultos catalanes (1881), Congreso
Jjuridico espariol (Madrid 1886), Congreso juridico de
Barcelona (1888)] constituted important milestones in
the research of legal customs as well. Costa himself took
part in the Zaragoza Congress, submitted a paper for the
Barcelona event, and published La libertad civil y el Con-
greso de jurisconsultos aragoneses in 1883 summarising
the lessons learned. In 1896 the journal Revista general
de Legislacion y Jurisprudencia published an article by
Miguel de Unamuno® dedicated to Vizcaya, and from
1897 a special column titled Derecho civil y derecho con-
suetudinario was launched, overseen by Joaquin Costa,
about customary law. In 1901-1902 the Ateneo of Madrid
prepared a special survey for collecting legal customs in
relation to birth, marriage and death.

Joaquin Costa wanted to understand the general prob-
lems of human society and Spain’s contemporary social
issues through law. As such, he is considered to be the
forerunner and co-founder of several disciplines of 20™-
century Spanish social sciences (ranging from anthro-
pology to economic science, history, law, sociology and
education), making the research of Spanish legal customs
a practice still pursued today.” Costa’s heritage is still in-
fluential in the study of Spanish legal customs, and the
products of the past 150-years can be accessed through a
number of monographs, scientific publications and data-
bases, as well as various research institutions and research
projects. It has the power to fulfil the mission defined in
the words of Urefia y Smenjaud (1852—-1930)*:

“Let us start by understanding how the Spanish people
lived and experienced the law in the various stages of
its development and gather the last remnants of our ex-
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tremely valuable customary law driven to extinction by
new laws and the ever-increasing desire to standardise
social customs.”™'

The individual provinces of the unified modern Spain
still observe their local legal customs as a manifestation
of historical, cultural, territorial, and social values, com-
mon cultural heritage and collective identity™ forged over
many centuries.

4. Legal custom studies
(folk law research) in Hungary and the
role of Erné Tarkdany Szics

Considering the nature of Spanish legal custom studies
and Costa’s role we can rightly ask: why is it that Hungary
joined the European process of researching legal customs
only at the beginning of the 20" century?

Historically it is clear that the study of legal folk cus-
toms began to take place already in the late 18" century
in line with the practical requirements of enlightened ab-
solutist governance. Before introducing legal regulations
governing the individual life situations, Joseph II ordered
the collection of the appropriate “living legal customs”
and folk practices. The political and legislative efforts of
the first third of the 19" century also concerning ordinary
people (serfs, peasantry) were mostly made in public
law. The collection of the “living legal customs” of the
individual communities, relating, for example, to inherit-
ance, was given little attention.** The major events that
influenced the legal institutions of Hungary’s late 19™-
century civil society required no legitimation by way of
researching legal customs. In the neoabsolutist era, with
the partial introduction of Austrian law in the Hungar-
ian territories (1850-1861) the study of folk law was
completely unimportant. Later on, with the legal mod-
ernisation following the Austro-Hungarian Compromise
of 1867 all things considered “rural” were viewed as
obsolete, with efforts made to catch up with the civil,
economic, social, and legal developments typical across
Europe, based on the foreign models and patterns re-
garded most appropriate. The process of establishing the
modern legal institutions of Hungarian civil society was
completed only in the early 20" century, including, for
example, the codification of private law.** It was only in
1901, during the debate of the draft legislation on stand-
ard private law and the issue of inheritance in particular
that, similar to the initiative to introduce legal customs
into the standard civil code of Germany overseen by
Savigny in 18421848, the idea that the inheritance cus-
toms of rural Hungary should be researched was finally
raised. This resulted in the first study on Hungarian legal
customs written by Miklos Mattyasovszky (with a similar
study completed by Janos Baross around the same time).*
It was the first time that the concept of “living legal cus-
toms in rural Hungary” emerged in the context of law and
public discussion.

Based on the European results, a number of researchers
managed to draft individual research programmes and
initiatives between the two World Wars. Historian Karoly
Taganyi, legal historian Gydz6 Bruckner and ethnogra-
pher Akos Szendrey were particularly active, emphasis-
ing the importance of researching folk law, including
surveys.*® Unlike in Spain, however, in the absence of an
organised institutional framework and long-term goals,
these efforts remained isolated, with individual publica-
tions and accomplishments.

A series of publications by Costa’s Hungarian “col-
league”, historian-archivist Karoly Taganyi (1858-
1924), is perhaps one of the exceptions; during his time
as president of the Hungarian Ethnographic Society
(1920-1924) he issued a research programme viewed as
the fundamental basis for Hungarian legal custom stud-
ies.”” Taganyi’s review offered on research history, the
first one to mention the research of Spanish legal cus-
toms and Costa’s role, was just as important. The latest
results of the international researches were also reflected
in Taganyi’s other publications on family law and inher-
itance law, combining historical approach and current
research with an ethnographic-ethnological perception.
Taganyi was the first one to discuss Russian legal cus-
tom studies, the accomplishments of the German and
English historical schools, and the research programme
initiated by Baltazar Bogisi¢, one of the founders of Eu-
ropean legal ethnography, including his 352-item survey
and their results. His research, however, was still based
on the German model and Kohler’s activity. Although
Taganyi’s initiative published in Hungarian and German
remained largely unnoticed, his call for action encour-
aged the development of further research programmes
(Gy6z6 Bruckner, Akos Szendrey). Between the two
World Wars the researches performed in Hungary were
primarily influenced by the French and German models
— the results of Spanish legal custom studies, although
extensively published, were still unknown. The starting
point for the study of legal customs, increasingly defined
as legal ethnography, was largely based on the concep-
tual and methodological foundations provided by René
Maunier: distinguishing formal law and folk law based
on local oral tradition — it was the latter that became the
focus for legal ethnography.*®

The purpose, theoretical background, and methodology
of Hungarian legal custom research (folk law research)
between 1939 and 1948 was influenced by the fact that it
took place at the initiative of Istvan Gyorffy (1884—1939),
professor of ethnography, with support provided by the
Ministry of Justice.*On behalf of the professional com-
munity, legal historian Gydrgy Bonis emphasised its sig-
nificance in ethnographic, legal history and legal policy
terms:

“The benefit of our work will be threefold: we will dis-
cover a different side of our people, the past of our laws
will be better revealed through tradition, and our juris-
prudence will develop a stronger national (Hungarian)
character.”™



After Gyorfty’s death the research objectives changed
in line with the change in management. Bonis contin-
ued to emphasise its legal historical perspective, while
Gyorfty’s former colleague, lawyer-ethnologist Laszlo
Papp put focus on the possibility of cultural renewal in
the spirit of Gyorfty’s cultural ideal. “Our legal system is
still evolving, and our private law is about to be codified
[...]”.*! The followers of the Ministry’s approach (Ist-
van Antal, Gabor Vladar, J. Mikl6s Hofer) supported the
legal-political-legislative perspective. The notice issued
by the Minister of Justice to encourage participation also
emphasised “the understanding of the national spirit ap-
parent in the written laws, as well as the legal customs
and folk traditions”.*

For a while, the professional, methodological and
(partly) institutional background of folk law research
was guaranteed by Professor Istvan Gyorfty, head of the
Pazmany Péter University Institute of Ethnography and
the Hungarian Institute for Regional and Folk Research.
Just like Mikloés Mattyasovszky before him, Gyorffy
looked to the Ministry of Justice for support, and invited
the professional community as well as volunteers to par-
ticipate. Accordingly, the Minister issued a notice empha-
sising the appropriateness and necessity of the goal both
in general terms and from the point of view of codification
and judicial enforcement. He also agreed with the concept
of involving legal practitioners in the collection of legal
customs and folk traditions.

After Gyorffy’s death the Ministry became fully re-
sponsible for research coordination and management. In
a further notice issued in 1940, the Minister of Justice
autonomously modified the original professional ex-
pectations on the basis of the initial reports and results.
In addition to (fully or partially) completing the highly
extensive professionally developed surveys originally
consisting of 95 items, it was also deemed sufficient to
collect fragments of data heard or experienced in the
course of field research. According to the third ministeri-
al circular issued in 1942, by the end of the year the par-
ticipating more than 140 researchers returned altogether
85 reports. The received materials were processed by
Lészlo Papp in 1943, summarising the goal and the his-
torical background of folk law research and the general
and methodological lessons of the exercise in a separate
study.* He considered the period between 1939-1943 as
a pilot phase and submitted plans for continued research
in a sound theoretical and methodological framework,
proposing to fully redraft the entire questionnaire as
well. Although the events of the war largely prevented
the realisation of these plans, the first historical and
methodological account of Hungarian folk law research
written by Laszl6 Papp was still published. Taking ac-
count of the accomplishments and their potential useful-
ness, legal historian Gydrgy Bonis emphasised, similar
to Costa, that the study and collection of legal customs
can contribute to the exploration of the unwritten sources
of legal history. The research addressed a number of is-
sues that would have been impossible based purely on
the written sources.*

foriénefi szemle

Emé Tarkany Sziics* was a student of Gyorgy Bonis
at the University of Kolozsvar (Cluj-Napoca), and his pro-
fessional and research career began during a highly suc-
cessful period of Hungarian legal custom studies (1939—
1948). Although Tarkany Sziics is not regarded as Costa’s
peer or his student (he had no connection with Spanish
legal custom studies other than mentioning Costa and oth-
er researchers in a review of European research history),
nevertheless, due to the fragmented nature of Hungarian
research and numerous unfinished projects, his synthesis
of Hungarian research accomplishments between the two
World Wars titled Magyar jogi népszokasok (Hungarian
Legal Folk Customs), often viewed as a milestone in the
history of Hungarian legal custom studies, and an out-
standing achievement of Téarkany Sziics, should be spe-
cifically mentioned.

In researching Hungarian legal customs between the
two World Wars, the studies conducted in a university
framework represent a unique period (1942—1948). In this
respect Gyorgy Bonis should be mentioned, who was ap-
pointed as professor of legal history at the Franz Joseph
University of Cluj-Napoca in 1941. At the invitation of
Istvan Gyorfty, Bonis joined the team in charge of organ-
ising and supervising Hungarian legal custom studies in
1939. Although his initial role in researching Hungarian
legal customs involved only a number of articles and
studies, as well as organisational activity and methodo-
logical consultancy,* he joined the university with new
plans, namely to organise research in 25 settlements in
Transylvania’s Calatei (Kalotaszeg) region in the sum-
mers of 1942 and 1943.#7 Bonis considered it an impor-
tant element of legal training (as an opportunity for the
future lawyers to gain hands-on experience),* and also, he
clearly hoped to provide a “model” for the further study of
folk law in Hungary. While organising and participating in
the research and working alongside Bonis, Ero Tarkany
Sziics, a law student at the time, became committed to
legal custom studies for the rest of his life. His experi-
ence helped him understand the evolution of law taking
place “both from below through customary law and from
above through legislation and other sources of law over
centuries”, which provided a solid foundation for his sub-
sequent work.* Also, the experience that the legal practice
of a community was largely influenced, for example, by
geographical location and socio-economic circumstances
within a complex system of living laws and traditions con-
tributed to his concept of “complex method”, a major ac-
complishment of Tarkany Sziics’s career.™

Due to the war the research conducted by the Legal
History Seminar of the Franz Joseph University of Cluj-
Napoca and the Transylvanian Institute of Science sup-
ported by the Hungarian Ministry of Justice remained
unfinished, although Térkany Sziics managed to partici-
pate in one of the last Hungarian projects organised by the
University of Szeged, overseen by Gyorgy Bonis in the
village of Tapé (1 September—15 October 1948). °!

Later (1950-1975) he was unable to pursue a career
dedicated to the processing of materials from the 1939—
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basis. Indeed, Hungary’s communist regime considered
the research conducted between the two World Wars “un-
desirable” on political grounds. However, Tarkany Sziics
refused to give up: in addition to his role in the codifica-
tion of Hungarian mining law, he continued to research
and publish materials on folk law [e.g., Vasarhelyi testa-
mentumok (Testaments of Vasarhely), 1961; A joszagok
egetett tulajdonjegyei Magyarorszagon (Livestock prop-
erty marks in Hungary), 1965; Results and Task of Legal
Ethnology in Europe, 1967]. He single-handedly pursued
the challenging task of Hungarian legal custom research
for several decades. He was a bastion, a fixed point in
cross-border research sought by Hungarian and foreign
researchers alike. Tarkany Sziics acted as editorial board
member and author for various international journals, he
was a regular speaker at conferences, and played his part
in the foundation of the international Commission of Con-
temporary Folk Law.>

Finally, from 1975 he was able to continue the study
of Hungarian legal customs in an institutional framework,
joining the Ethnographic Research Group of the Hungar-
ian Academy of Sciences as the only researcher of the sub-
ject, actively pursuing research, and publication activity.
He became a co-author of the Ethnographic Encyclopae-
dia on legal and socio-ethnographic matters, and his works
summarising the achievements of several decades of legal
ethnographical research were published in Hungarian and
other languages [Az él0 jogszokasok Europaban (Living
Legal Customs in Europe), 1975; Die juridischen Volks-
brauche der Eheschliessung bei den Ungarn, 1976; Jogi
szokasok a banydaszatban (Legal Customs in Mining, 1978,
Jogi népszokasok parasztsagunk éroklési rendjében (Legal
Folk Customs in the Order of Inheritance of our Peasant-
ry), 1980; A kezfogoval dsszefiiggo jogi népszokasok (Legal
Folk Customs Related to the Betrothal), 1980; A temetés
Jjogrendje (The Legal Order of Funerals), 1980; Fejezetek
Békés tarsadalomnéprajzabol (Chapters from the Socio-
Ethnography of Békés County), 1983; A jobbagyparaszti
foldtulajdon néhany problémdja (Some Problems of the
Landownership of Villeinpeasants), 1983; A vasarhelyi
baromgazdasag (The Cattle Farm of Vasarhely), 1983].

His monograph Magyar jogi népszokasok (Hungarian
Legal Folk Customs) was particularly significant in his ca-
reer; in addition to obtaining his Doctor of Science (DSc)
degree and honorary professor title at Eotvos Lorand
University, he was widely acclaimed for creating a “one-
person establishment” to study folk law with a unique le-
gal approach.>® The monograph presented an opportunity
to legitimise and integrate the research results achieved
during the two World Wars into Hungarian ethnographic
science. The 900-page book aimed to summarise the un-
written legal customs and folk practices over the period
1700-1945. In terms of legal-theoretical, dogmatic, and
methodological foundation, the book was primarily built
on the topics discussed in the Results and Task of Legal
Ethnology in Europe, aiming to verify the existence of au-
tonomous communities and their heritage including Hun-
garian folk law and legal customs. The 100™ anniversary

_of his birth was marked by numerous publications.>*

5. Conclusion

In comparing the study of legal customs in Spain and Hun-
gary, the fragmented, isolated ad-hoc nature of Hungarian
research (study of folk law/legal ethnography) marked by
individual accomplishments and phases becomes appar-
ent. With the development of the civil society, the research
conducted in Hungary failed to integrate into the process
of legal modernisation in a consistent, legitimate way. It
failed to clearly articulate its mission, and in the absence
of social acceptance it was difficult to find an independent
institutional place within the Hungarian scientific com-
munity. Alternately influenced by the German and French
models and practices, for a long time it was undecided
which branch to join — ethnographic or legal science (or
perhaps historical science or sociology, depending on the
science policy decisions of the moment).

As an important achievement of current legal ethno-
graphic research activity in Hungary, the Tarkany Sziics
Erné Legal Cultural Historical and Legal Ethnographic
Research Group was founded at the University of Pécs in
2011 (chairwoman: Janka Teoddéra Nagy, co-chair: Bar-
na Mezey), aiming to pursue research mainly in the field
of legal culture history and legal ethnography. Adopting
the initiative taken primarily by legal historians Barna
Mezey, Istvan Kajtdr and Maria Homoki-Nagy, and
seeking to act in an institutional (university) framework,
this scientific workshop is committed to research in the
field of Hungarian and universal political and legal his-
tory, legal theory and philosophy, international law, as
well as legal sociology and anthropology in the context
of legal culture history and legal ethnography, clearly
based on the principles of interdisciplinarity. It is also ac-
tive in other areas, such as matters considered to belong
to its research profile in the field of historical science and
ethnography, as well as publishing activity, and organis-
ing conferences.>

In the light of Spanish legal custom studies, the mission
of the Research Group is essentially to explore, in the spir-
it of Costa’s heritage, how the Hungarian people lived and
experienced the law in its various stages of development,
based on a collaboration of various disciplines. Seeking to
address the general issues of the human society, as well as
the specificities of Hungarian society, it wishes to trans-
form the study of legal customs into a living practised area
of research, to gather “the last remnants of our extremely
valuable customary law driven to extinction by new laws
and the ever-increasing desire to standardise social cus-
toms”.*

At the end of the 19" century, even in Hungary, it was
clear that good laws could only be made by knowing the
folk customs and traditions; in 1981 Ernd Tarkany Sziics
had to prove the mere existence of living legal folk cus-
toms through hundreds of examples! Indeed, these cus-
toms represent the most distinctive forms of our histori-
cal, cultural, territorial, and social values, our common
cultural heritage and collective identity forged over many
centuries — also in Hungary.
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“The task of school is to create

a unified worldview for the new generation,
to heal the sick Hungarian soul,

so the young leaving the school will be able
to stand in the great ideological fight.”
(Balint Homan)

1. Grounds of national education and
the cultural policy of Bdlint Héman

of Religion and Public Education, Balint Homan,?

the Christian-national idea dominated the cultural
and educational policy of the early 20 century. The es-
sence of cultural and educational policy between the two
world wars was summarized in an anonymous article pub-
lished in the Néptanitok Lapja (Teachers’ Journal) on 15
January 1934, under the title of Cultural supremacy and
character education:

ﬁ s it can be seen through the words of the Minister

“And when the future of the nation stands before us:
the child, let us not only instil practical thinking in their
soul, but also ignite in them the ideal thoughts. Let them
lead to moral consciousness so that she/he can judge
even the finest nuances of good and evil. And deepen
in their soul the instinctive power of moral resilience.
Glow their soul into hard steel, train their character
straight and develop their worldview in the right direc-
tion. Pay great attention to purposeful national educa-
tion. Every child should feel that we are at the forefront
of culture among the nations, they are also a part of it
and that is why they can be proud to be Hungarian.”

Between 1932 and 1942 — based on the concept of cul-
tural supremacy — the idea of national education played
a central role in the cultural policy of Balint Homan* as
Minister of Religion and Public Education. Homan had
a leading role in the history of Hungarian education: he
was Minister of Religion and Public Education twice be-
tween 1932 and 1942, so the historian and culture politi-
cian stayed at the head of the Ministry of Religion and
Public Education for almost ten years with a narrow one-
year break. The opinion about him in his age was quite
positive, it is reflected in the appreciation published in the
Néptanitok Lapja (Teachers’ Journal) at the beginning of
his second ministry:

“The Hungarian teaching staff bids farewell to Count
Pal Teleki with as much warm love as it greets Balint
Homan whom they have locked in their hearts for a
long time. The last nine months have not been a break
in his nation-building work, because he left the chair of
the Minister of Culture and worked hard in other areas
to establish the Christian Hungarian life. We are proud
that the excellent scientist, the great statesman, one of
the most outstanding personalities of our scientific, so-
cial, and political lives after a short interruption be-
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came our leader again. He, the great creative minister,
is well acquainted with every little point of our public
education system. He knows where, what is good and
right, and where, what is wrong, and as a penetrating
scientist and culture politician, he immediately finds a
way to help and improve. And we, Hungarian teachers
have expressed it many times, and we constantly feel
that the threads of gratitude have connected us with
Balint Homan forever. "

Besides this, the opinions about him are still divided to-
day,® primarily because of his role in the drafting of Jewish
laws. After the Second World War, he was brought before
a people’s court, which convicted him of war crimes, but
“only” because he took part in the government meeting
that approved the state of war between Hungary and the
Soviet Union, and not because of his above mentioned
role.” However, there is no doubt that he created perma-
nent achievements as a Minister of Culture: in addition
to the reorganization of higher and secondary education,
focusing on public education policy, the introduction of
eight-grade primary education, the reform of curriculum
and the development of the institutional system of public
education are also linked to his name.?

It was related to the ideological validity of the cultur-
al policy that after Trianon the teachers moved from the
detached areas to the motherland, so this career became
(also) overcrowded, the selection became sharper, one as-
pect of which was whether the teachers met their duty to
fulfil the requirements of Christian education. This crite-
rion was not only examined after the Hungarian Coun-
cil Republic during the impeachment of denominational
teachers,” but they also looked back to the previous years,
when the expectation itself had not been specified.!® Reli-
gious, patriotic education became a part of the Christian-
national ideology, the fulfilment of which had to be proved
retrospectively by the teachers. According to this, nursing
has become more accented in schools than teaching. The
expectations for the teachers also pervaded the text of the
oath they were to take, which is especially evident at the
end of the oath: “I will raise the youth entrusted to my care
in the love of the Hungarian homeland and in the spirit of
religious moral.”!!
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2. The importance of the Act No. é
of 1935 on the Administration of Public
Education for cultural and educational

policy

The implementation of the ideas of national education re-
quired the constant control of teachers, for which the school
district directors were reliable based on the Act No. 6 of
1935 on the Administration of Public Education. According
to this Act (§ 1) the territory of the country was divided into
eight district directorates (for example the district directo-
rate of Pécs included Baranya, Bacs—Bodrog and Somogy
counties, and the cities of Baja and Pécs). The royal district
directors were directly under the Minister of Religion and
Public Education [§ 3 (1)], thus responded to and reported
to him, knowing the local conditions. The competence of
the school district directors extended to all educational insti-
tutions belonging to their district, regardless of the type and
maintainer of the school [§ 3 (2)]."
Homan summarized the purpose of the Act as follows:

“[...] ensuring the unity of national culture and educa-
tion, enforcing comprehensive and universal principles
of national education in all types of schools, so that the
development of national life can be governed in the right
direction and the nation can emerge from the now un-
fortunate economic, social, political and the underlying
spiritual crisis.”™

The connection between the new form of public educa-
tion administration and national education was given by
the Minister of Culture himself: “My bill is about public
education administration. However, its purpose is in fact a
pedagogical, national educational aim.” To achieve this, he
felt it was necessary to improve teacher training, constant
supervision and control of teaching, and emphasized that
“the idea of nursing in education needs to be more high-
lighted than it has been in recent decades, especially in our
youth”."* Accordingly, the foundations of national educa-
tion must be guarded by controlling the work of teachers,
so the most appropriate tool for creating an ideology is to
reorganize the education administration so that the system
is centralized through the district directors, who are directly
under the Ministry of Religion and Public Education. Since
then, the professional work of the teachers was closely
monitored and subjected to continuous qualifications.!?

By controlling the teaching activity, the State gained
the opportunity to ideologically influence the daily life of
education, and the denominational schools were also under
state control in this aspect. Although § 8 of the Act stated
that denominational schools are governed by the competent
ecclesiastical authorities in accordance with their own rules,
their books and maps were to submit to the Minister before
authorization. The Minister also examined whether the cur-
riculum contained doctrines against the State, constitution,
or law, and if he found that it was inconsistent with patriotic
education in this regard, he could ban the authorization. The
Minister had an influence on the curriculum of denomina-

tional schools not only from a national but also from a reli-
gious aspect, because if he found that a book contains doc-
trines against religion or against other denominations, he
could examine the book closer with a committee and decide
on authorization or prohibition [§ 8 (1)+2)].

3. The effect of cultural policy
and the second Jewish law on the
schools of Baranya County

This mentioned connection — between national, religious
moral education and the reorganization of the educational
administration — provided an opportunity for the more ef-
fective implementation of the provisions of the so-called
Second Jewish Act (Act No. 4 of 1939 on the Restriction
of the Public and Economic Progression of Jews) concern-
ing schools, since the school district director — as the exten-
sion of the authority of the Ministry of Religion and Public
Education — was able to gain the necessary declarations and
documents of origin from the teachers faster and more ef-
ficiently. The § 1 of the Act defined in detail who are to be
considered Jews (§ 1), based on race, and not religion any-
more. The § 5 described regulations on schools:

“Jewish teachers in secondary and elementary schools
shall be made to retire by 1 January 1943 [...] or shall
be dismissed with dismissal pay in accordance with the
relevant rules [...]. These rules are not to be applied for
Israelite denominational teachers and employees of the
organisations, institutions, and institutes of the Israelite
denomination. The Minister of Religion and Public Edu-
cation is entitled to regulate with decree the number, the
organisation, the operation, the supervision of the Is-
raelite schools and seminars of religious teaching, and
the teaching of Hebrew subjects in general.” (§ 5)

The employees of Israelite public educational institutions
were not covered by the regulation, as evidenced by the ex-
ample of Jozsef Gerstl, an Israelite denominational teacher
in Mohéacs: he was finalized in his job exactly in 1939."
According to the documents of the School Inspectorate
of Pécs and Baranya County in the National Archives of
Hungary Baranya County Archives, under the jurisdiction
of the School Inspectorate of Baranya, details about Is-
raelite schools in this period can be found in two cases cer-
tainly, in Mohdacs and Sikl6s. In addition to these, also an ar-
chive-based data gathering refers to that in 1943 there were
schools maintained by the Israelite denomination in Pécs
and Pécsvarad. The Israelite school of Pécs had 6 class-
rooms in 1922, 4 male and 2 female teachers, 258 students,
from which there were 250 Israelites, 1 Roman Catholic, 7
Lutherans, and all of them were Hungarian by nationality.
In 1943 although with smaller number but the school still
existed: 4 classrooms, 2 male and 3 female teachers, 103
students (102 Israclites and 1 Roman Catholic). However,
this year the teaching was likely paused as teachers were
recorded as fulfilling labour service. In Pécsvarad an Is-



raelite school still functioned in 1943, although only with
3 students and 1 teacher, while in 1922 there were 10 Is-
raelites and 20 Roman Catholic children in that school.'® An
Israelite school with 1 classroom stood in Baranya County
in 1922, but it was ended soon, be-
cause it was noted that “On 1. IX.
1922. the teacher has left” — we do
not know the circumstances."

The change in the size of the
Israelite school of Mohdacs can be
well observed based on archival
documents. In 1922 it had 4 class-
rooms, 70 students (52 Israelites,
11 Roman Catholics, 2 Calvinists,
5 Greek Orthodoxes, according to
nationality 59 Hungarians, 5 Ger-
mans, 1 Croatian, 5 Serbians), 2
male and 1 female teachers; the
language of teaching was Hungar-
ian.? This number decreased by
the early 1940’s. It is known from
a letter dated August 26, 1941,
that in Mohdcs — in addition to
the Roman Catholic, the Calvinist
and the Serbian Greek Orthodox —
there was an Israelite school with
1 classroom and 29 children. The
number of compulsory school children in the city was 1290,
most of whom attended the Roman Catholic school — with
28 teachers it was quite large —, 78 students visited the Cal-
vinist, 1 the Greek Orthodox school.?' In 1943 the Israelite
school still existed with 1 classroom and 31 students. The
teacher was fulfilling labour service,” thus, like in Pécs, the
children probably did not receive education here either at
that time.

Correspondence between ecclesiastical and secular au-
thorities regarding the vacancy of the teaching position pro-
vides insight into the affairs of the Israelite school in Siklos.”
Based on a contemporary handbook about the County of
Baranya published ten years after Trianon — regarding only
the elementary school level — a Roman Catholic school ex-
isted in Siklos in 1929, the date of founding was unknown,
its principle was Vilmos Schmidt; a Calvinist school op-
erated since 1860, under the leading of Gyula Took; and
an Israelite school, since 1853, with Lilly Schwelb as the
principle.** By the end of the 1800’s, the number of chil-
dren attending the school was more than 100, however, in
the 1920’s, the number of students in the school decreased,
leading to the withdrawal of State support. Nevertheless,
the denominational community continued to maintain the
school, making financial sacrifices itself.” The reduction
continued, in 1922 the school functioned with 2 class-
rooms, 1 male and 1 female teacher, 37 Hungarian students
(25 Israelites, 6 Roman Catholics, 2 Calvinists, 4 Greek Or-
thodoxes)®, in 1931 there were 16 students, in 1943-1944
only 11.77 At this time just 1 teacher held the lessons, who
was away in labour service surely from 1943, maybe from
earlier. The language of teaching was Hungarian through
the years®, which could be important from the aspect of

Balint Homan'®
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national education, but there were other considerations as
well in this era. Laszlo Jakobovics, who was elected to the
Israelite elementary school in Siklos as a teacher in 1933,
was dismissed in 1936, but not because of his origin — also
given that this could not have
been done in connection with an
Israelite-maintained school any-
way — but because of tuberculosis,
which was he diagnosed with in
1935 and from which, contrary to
expectations, he was unable to re-
turn even the following year.”

In 1944 — as it is clear from the
letter sent to the Ministry of Re-
ligion and Public Education by
the school inspector of Pécs and
Baranya — in the jurisdiction of
the school inspector all Israelite
schools are registered as schools
that does not function including
the institutions of Pécs, Pécsvarad,
Mohécs, Siklos.*

Where there were no Israelite
denominational schools in the
early 1941°s, Israelite students at-
tended schools maintained by the
State, associations, municipalities
or other denominations (mainly Roman Catholic or Cal-
vinist).’!

According to the Decree No. 1172/1940 of the minister
for religion and public education on the implementation of
the provision § 5 (1) of the Act No. 4 of 1939 on the Restric-
tion of the Public and Economic Progression of Jews in the
denominational schools, the restriction has to be applied to
the teaching staff of the educational institutions maintained
by the Christian denominations as well, so that Jews could
not apply not only to the schools of the State, the municipal-
ity, but also to the schools of other denominations. The reg-
ulations made it clear that a Jew could not enter the service
of the State, borough, municipality, any other public body,
public institution, or public utility. In order to do so, the ap-
plicant had to prove that he or she cannot be considered a
Jew based on the Act No. 4 of 1939 and does not fall under
the restrictive provisions of the § 1 (6) of the Act.*> There
are numerous examples of this in the archival records. The
text of the statement was as follows: “With the burden of
criminal law requirements, I declare that I am not consid-
ered Jewish based on the § 1 of the Act IV of 1939, and I
am not subject to the restriction contained in § 1 (6) of the
quoted Act.”

This declaration was usually requested together with the
taking of the teacher’s oath, as the regulation stipulated that
the proving must take place before entering the public ser-
vice in any case of hiring (election, contract, assignment,
enrolment); the election, contract, assignment, or enrolment
of an employee notwithstanding this provision, the hiring
shall be null and void. The origin therefore had to be proved
in advance, in accordance with the 7720/1939 prime minis-
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was required to send a birth certificate of the teacher con-
cerned to the Minister of Religion and Public Education,
proving that they were born before October 1 1895, as a
member of a Christian denomination; and if they were born
after that, had to prove with birth certificates that both of
their parents were born as members of the Christian de-
nomination.** Based on the practice of Baranya, in addition
to submitting his or her own birth certificate and documents
certifying Christianity,* the birth and marriage certificates
of teachers’ parents and sometimes grandparents were regu-
larly requested to prove their origin.*

Mention of a proof of origin can be found for example in
the letter stating that the teacher’s parents’ marriage certifi-
cate can be accepted in such an “irregular form and content”,
from which it can be inferred without the full knowledge of
the circumstances that the document was not formally filed,
but probably the content was enough to prove the origin.*’
Similarly, there was a problem with proving the origin of a
teacher in Pécs, as she was unable to submit Christian letter
of her grandfather on a maternal branch despite repeated
urgings, but given that her grandfather’s place of birth was
in a territory annexed to Romania, this part of the certificate
was waived and declared the marriage certificate sufficient
evidence. When submitting the teacher’s documents to the
Public Education Committee of the Administrative Com-
mittee of Pécs, the school inspector also confirmed that “It
can be established from the documents of origin presented
by the applicant that no remark can be made against the ap-
plication of the mentioned person based on the prohibitions
contained in § 5 of the Act IV 0f 1939”, so he also asked the
competent authorities to refrain from presenting the grand-
father’s document.®®

4. Summary

The Christian-national ideology was in the centre of Hun-
garian cultural policy between 1933 and 1945. Balint Ho-
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e most significant aspect of the cartel movement of
the 20™ century lies within the paradox of free compe-
tition, for mandates regulating free competition came

to be as the result of free competition itself. The only line
of defence for the interests of consumers against the afore-
mentioned mandates was the guarantee of the freedom of
competition. As a part of the European codification process,
the regulation of cartel law, basically cartel public law was
introduced by the Act No. 20 of 1931, in which the em-
phasis was put on national intervention efforts. A unified
regulation of cartel private law was scrapped, and due to its
omission, the general rules of private law, especially com-
mercial law served as guidelines for the practitioners of law.

1. The problem with the regulation
of cartel public and private laws

Knowing the contemporary affairs of private law codifica-
tion, one must state that the role of courts grew significantly
in this era, especially in connection to the establishment of
legal security and legal unification. This was prevalent after
the beginning of the Great War, for the Curia attempted to re-
flect upon the legal problems that arose due to the war. Due to
the lack of a private law codex, the courthouses were tasked

Varga, Norbert

Jog

Between Public and Private

Law: The Foundations of
the Regulation

of the Hungarian Cartel
Law of 1931

with the decisions in cartel cases based on pre-existing legal
precedents. However, it must be stated that even the Act No.
37 of 1875, the so-called Commercial Law did not provide
ample legal basis, “nor ample analogy, therefore the courts
used the ancient sources of law, fairness and equity to create
legal practices for cartels”.! § 6 of the private law bill of 1928
also cites this task of the courthouses by stating that “in legal
matters not settled by law, courts should reach a verdict by
taking the spirit of our country’s law, the general principles of
law and scientific statements into account”.? Apart from the

legal development actions of courthouses, the government
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also had to see to the regulation of cartel law in the first half
of the 20" century, for the judicial practices of courthouses
had less and less effect on economic progression.

The differentiation between cartel private law or, to be
more precise, cartel law of public interest and private law
only became truly significant after the Cartel Law came into
effect. The cartel law basically regulated cartel public law
and overshadowed the regulation of cartel private law. This
was the specific wish of the legislator, for it only specifically
regulated cartel public law in the act.

I agree with the statement of Sandor Kelemen, accord-
ing to which our law stopped halfway through, for “true le-
gal problems arise specifically in cartel private law”.? It can
also be stated that the operations of cartels resulted in public
wrongs most of the time, therefore the regulation or more
specifically, the establishment of cartel public law turned
out to be vital. By examining the contemporary economic
relations, it can be stated that in this area such agreements,
cartels were established that private individuals would have
been unable to act against their impositions. Therefore, it was
necessary that the authority of the state should carry its point
against the impositions of the cartels if public interests were
on the line. However, this also meant that intervention due to
public interests was more of a matter of power, therefore a
political matter and not a legal problem for the government.
The question was what the regime could do in this situation,
whether it was willing and capable of wielding an effective
tool to regulate economic conditions.

Where did cartels and public interests connect? By look-
ing at the matter from the perspective of public interests, we
can say that the matter of cartels is basically none other than
the matter of prices.

“Consumer Vendel Savanyu has no legal problems, his
only interest lies in the question of whether when he puts
on his ragged shoes in the morning to take them to the
cobbler for soling, does the asking price contain the over-
ly priced shoe leather of the cartel? When he sits down to
have breakfast and contemplates the prices of milk and
sugar, he wishes to know whether the overwhelmingly
high number is the result of a certain cartel s price forma-
tion? Or if he stops for a pint of beer after work, does its
price contain the expenditures of a campaign against a
competitor outside the cartel? ™

As the example shows, the matter of whether cartel matters
mean the examination of pricing matters lies within whether
the cartel abuses its monopolistic situation to force the con-
sumer to pay an excessive price.

This is validated by the statement of Baron Zsigmond
Perényi published by the Pesti Hirlap [Pest Newspaper]
on 17 February 1933, according to which he expressed his
opinion on the topic of the task of the Cartel Committee as
its point is “the examination of price formation and enforc-
ing sufficient actions and the creation of edicts if deemed
necessary”’.

Naturally this is an overly simplified answer to the ques-
tion if we look at it from the point of view of public inter-
ests, for the law was not only for regulating price formation,

but also several other complaints of public interests (for ex-
ample, presentation omission) apart from the reduction of
excessive prices.

Even in cartel private law, one can discover several legal
problems that affected public interests. Like boycotts that
caused private law grievances to the boycotted individual,
for stopping his industry practices caused financial losses.
Although this topic had direct ties to public interests, for the
stoppage of industry practices was against public interests.
These cases where the private law grievance fell into the
same “formal set” as public grievances the cartel law pushed
completely into the background, for it did not provide an op-
portunity for individual participants to express their needs in
lawsuits held in the Cartel Court.

However, the cartel law regulated the cartel matter in con-
nection to public interests by completely removing private
individuals from the cases, shrinking its role to turn to the
minister of economy with his grievances, although the con-
sideration fell under the jurisdiction of the minister without
any contradictory procedure or hearing.® The decision to ini-
tiate a lawsuit of public interest fell solely to the minister and
could order the royal legal director to initiate the proceeding.”
The private individual who provided the data was excluded
from this lawsuit. Therefore, the statement that cartel mat-
ters were nothing more than pricing matters according to
the public rings so true. However, fundamentally this isn’t
a legal matter for prices were formed by experts according
to government arrangements. “Therefore, the deciding po-
litical question was whether or not the government possesses
enough independency and power to force the agents of pri-
vate economy to take public interests into account.”

The regulation of cartels should basically be understood
by looking at it from the perspective of governmental pow-
er. For example, the government strove not to increase coal
prices or heating bills, which was exponentially significant in
connection to consumers, according to some specific exam-
ples in the case of the coal cartel, for the Cartel Court dabbled
in answering questions of cartel private law. The respondents
formed an agreement on 28 December 1928 and 1 January
1929, according to which from the 1* day of January 1929 all
the way to the 30® day of January 1932, establishing regula-
tions binding all parties in connection to the acquisition of
firewood, coal, coke and smithy coal, and also the sale in and
around the town of P. [Papa], determining the sales prices and
sales conditions of the products, and also in connection to the
methodical turnover and payoff of the commerce, and mutual
customer protection. This agreement of the respondents did
not refer to the opportune arrangement of the transactions,
but rather to determine the actions of the participants for a
longer period. The obvious purpose of the mutual commit-
ments the participants undertook in the agreement was to
regulate economic competition in connection to said prod-
ucts in connection to turnover and price formation. In its deci-
sion, the Cartel Court stated that “such an agreement, without
taking its personal, economic, or geographical measure into
account, falls under § 1 of the Act No. 20 of 1931”.° Com-
mercial associations also participated in the establishment of
the agreement; therefore, according to the reasons listed in
connection to the aforementioned case, it should have been



presented to the secretary, but this was also omitted. Accord-
ing to § 2 of the Cartel Procedure Law, the agreement had
lapsed, and even the fact that after a secretarial summons, the
secondary co-defendant fulfilled the presentational obliga-
tion on 1 September 1932. “For a belated presentation does
not validate a case invalidated due to the failure to adhere to
the legally pre-established deadline.”'

According to Lajos Gavallér, cartel public law, more spe-
cifically, the representation of public interests against the
power of the cartels was deemed to be a more vital task then
against private interests, for consumers do not care if one of
them renders an outsider company impossible but whether
the government is strong enough to stand its ground against
a cartel and stop sharking abuses. Therefore, the public law
part was regulated in the act. However, if one is looking for
real legal questions, one must investigate cartel private law.

“The aim of the unity of legal theory and judicial practices
is to separate how far the freedom of contract of individu-
als reaches, therefore how long can one legally refuse to
serve products to individuals he does not like, but where
does the protection of industry practices of individuals be-
gin where the denial of business relationships is consid-
ered forbidden boycott.”"

Simply regulating cartel public law, specifically settling
the case of interjection for public interests, and not taking
cartel private law into account was as unsatisfactory solu-
tion. Interjection for public interests is purely a power strug-
gle between the government and a cartel: “our cartel law
which gave more authorities to the government possessing
every available tool of control is basically selling sand to
Arabs”.'> However, it left the relationships of the cartel and
its members, its competitors or even its consumers unregu-
lated. Because of this, legal mandates created opportunities
for state intervention. According to the rules of contempo-
rary private law and economic law, the regulation of cartels
proved to be cumbersome, for regulating it as some sort
of company statuses. Commercial companies and cartels
have different economic backgrounds and target audiences.
“Cartels grew over the private and commercial law compa-
ny statuses.”’ Let’s take, for example, public limited liabil-
ity companies into account, where three interested parties
prevail: the company and the state, the company and every
other private law entities and the company and its members.
Although cartels are built up in a similar fashion, but these
represent much wider areas. Significant changes came into
effect on the relationship of the cartels and the state, espe-
cially in connection to the rights and obligations of the state.
This can also be stated referring to cartels and private law
entities, but legal relations shifted between the cartel and
the supplier, the consumer or even the trader.

“Cartel regulation according to contemporary private
law and commercial law in a way that takes laws cur-
rently in effect and also the greater economic significance
of cartels, todays hochcapitalism, the separate lives and
requirements of contemporary economic organisms into
account is simply not possible.”*
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To put it bluntly, private law is a legal system built upon
free competition with rules protecting individuals from indi-
viduals. According to Gavallér, in cartel law, the interests of
communities clashed with the interests of other communities
which would have needed a so-called “social private law”
for mediation. Since contemporary private law would have
been unable to stand up to cartels, the regulation of state inter-
vention seemed like an obvious answer, therefore making a
matter of public law from this legal regulation. The next step
of this regulation is to deal with cartel problems on a private
law level. The Cartel Court and the Cartel Committee were
tasked with aiding the rational development of cartels, and

“promoting their extension according to our contempo-
rary mandates of private law based on a shifiing sense
of justice due to legal precedents, with social purpose
and promoted by today s organised economic life [...] a
legal construction must be established in which all of its
dangerous excursions would be rendered impossible .

“However, cartel private law might be considered a legal
problem, and those are completely missing from the act.
General principles of private law had to be taken into ac-
count, such as the nullification of agreements that are against
common morals or the inviolability of the freedom of indus-
try practices.”'® The private law segment of cartel law “is a
fallow itself, overran with the weeds of legal insecurities and
waiting for legal tilling”."”

From the point of view of cartel law, there are two separate
groups of private law relations. On one hand, if they regulate
internal legal relationships, meaning they settle the relation-
ship of the cartel members and the cartel itself. On the other,
there are the agreements between cartels and competitors
outside the cartel and the consumers. In both cases, a wide
array of legal problems might arise, and the participants agree
as a sort of “peace treaty” to eliminate them. Members of the
cartel reach agreements with each other to confront competi-
tors more effectively, which can give birth to conflicts.

The so-called “internal” conflicts mainly happen due to
the circumvention of the mandates of cartel contracts. In this
sense the most significant problem was whether the cartel
contracts between parties remained valid. In what cases a
valid cartel contract can be nullified according to the princi-
ple of pacta sunt servanda.'®

Due to the specific nature of cartel contracts, in most cases
the contracts were filled with so-called blank contents, and
because of these, the actual contents continuously changed.
The easiest method of confirmation is by price cartels. In the
cases of such cartel contracts, it is an extremely rare occa-
sion to find an example of a mandatory obligation to keep
to specific prices to the whole span of the contract. Instead
of this, they established a leading organisation that met at set
occasions to establish prices according to market ratios. This
meant nothing more and nothing less than the cartel contract
only obligated the elimination of competition via keeping the
set prices established by the competitors from time to time.
These cartel contracts were general agreements.

At times, competitors established a joint sales office to
move the merchandise, and entered into an exclusive agree-
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ment with said office to sell their merchandise to this joint
sales establishment. In this case, either the office or one of
its bodies was given the task of price formation by taking
market into consideration.

The official paperwork of Victoria Chemical Works Plc.
contains the cartel contract that regulated the operation and
organisation of the cartel.

In this cartel contract, the participants (Dezsé Drucker
Pallas Chemical Plant [Pallas Vegyészeti Uzem)], United In-
candescent Lamp and Electronic Plc. [Egyesiilt [zzolampa és
Villamossagi Rt.], Chemical Factory [Vegyészeti Uzem], Ti-
vadar Helvey DChem’s Chemical Plant [Vegyészeti Uzem],
Miklos Rosenberg’s Chemical Plant [Vegyészeti Uzem],
Emé Rudas Concordia Chemical Industry Plc. [Concordia
Vegyészeti Ipar Rt.], The First Sand Lime Brick Factory of
Soroksar Ple. [Els6 Mészhomok Téglagyar Rt.] and the Vic-
toria Chemical Works [Victoria Vegyészeti Miivek) settled
that, among other things, that the Hungarian Industrial and
Commercial Bank Plc. is exclusively responsible for the com-
mission sales of soluble glass (sodium silicate), not to men-
tion they entered into an agreement on the monitoring and
Treuhand-tasks,” according to which the bank accepted the
commission, the monitoring and the Treuhand-assignment.

2. One of the main issues of cartel private
law: regulating boycott

Boycott regulation turned out to be an even more significant
problem of cartel private law. Here, basically the same prin-
ciple should be accepted, namely that boycott as a solution
could only be considered a legal solution in well-found cases.
One example of boycotts was when it hampered joining at-
tempts and impeded industry practices. Most of the times,
these agreements were attempted to get across under the ban-
ner of “releasing unfitting participants of the market”.

Only certain companies and merchants could circulate
certain products. The merchants’ aim was to rid the mar-
ket of forced agreements and bankruptcies.”! However, the
situation changes from the point of view of the boycotted.
This practice also stopped those individuals from perform-
ing their industry practices who managed to acquire licenses
with obeying law enforcement and administrative rules. De-
spite this, any practice of boycott endangered their livelihood
and existence. “Therefore, two immeasurable points of view
clash here, the freedom of contract on one hand and the free-
dom of industry practices on the other! The incompatibility
of these two points of view defines the problem of the per-
missibility of boycotts.”

Amongst the cartel supervisory agencies® the Cartel
Committee dealt with boycotts in a more thorough manner.
On the session of 20 October 1933 of the Cartel Committee,
the items of the agenda included the discussion of the man-
dates of isolation and exclusion of cartel contracts which the
cartels enforced upon non-paying customers.

The Committee’s session was opened by President Béla
Ivady who then asked committee member Karoly Dobrovics
to announce the draft of presentation. Dobrovics began his

presentation with the description of the preludes of the case
and stated that the matter of isolation arose in several spe-
cific cases in front of the former Cartel Committee. The cartel
contracts contain clauses on the cartels’ actions against non-
paying customers. After the introduction of this item of the
agenda, Miksa Fenyd introduced his statement in which he
asked the committee to delay the discussion of the item of the
agenda for he made the case that there is simply not enough
practice for the objective and thorough judgement of the mat-
ter. Fenyo wished to supplement his statement by quoting the
German cartel edict’s mandates on boycott and isolation, ac-
cording to which our nation’s cartel law deliberately lacked
any mandates on this topic.

According to his statement, the Cartel Committee did not
possess enough practice yet. Feny6 explained that

“a lengthy waiting and examination period is necessary
with the reform of genuinely significant acts in order to
determine how they adapt to everyday life and how they
affect production and economic life as a whole, just look
at the Commercial Act, one of the most vital chapters of
our nation’s economic life, which required 50 years of

practice”

Therefore, Miksa Fenyd’s statement of principle stated in con-
nection to the aforementioned matters that the Cartel Com-
mittee did not possess the necessary practice and experience,
not to mention that the history of cartels is not an especially
lengthy one. He emphasized that the only thing that began
later than the effect of the cartels’ practical actions was the
Committee’s time spent on dealing with these matters and
mandates.

“I’'m not stating that these are questions we should ignore,

but since every day there is a new case, and even more
shall happen in the future that touch upon mandates di-
rectly related to boycotts, my suggestion would be to state
graciously whether the Cartel Committee, in theory, does
not deem the matter necessary to deal with.”™

After this statement, Feny made a promise that the Car-
tel Committee shall always examine in every specific case
whether the case brought forward is against Section No. 6 of
the Cartel Law.

To supplement his statement, Miksa Fenyd elaborated that
he thinks the Cartel Law does not wish to deal with boycotts
specifically. In connection to this statement, it is noteworthy
that at the time the Cartel Law was established, it has been
over five years since § 9 of the German cartel edict quoted
by the minister of agriculture was in use. This fact allowed
Fenyo6 to deduce that adopting this section might not have es-
caped the attention of Hungarian codificators, the Ministry of
Commerce or the Industry Council, but they simply deemed
the application of this section as unnecessary due to the con-
ditions prevalent in Hungary.?” In connection to this, it can be
stated that in this sense, the Hungarian Cartel Act doubtlessly
bypassed German practices, despite the fact that out Cartel
Act adopted a significant amount of the German cartel edicts.
The Hungarian act summarized retaliation measures in § 6,
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and in it, it did not deem neces-
sary to establish specific actions
for boycott and isolation.

According to the general
consensus, the Hungarian act
emphasized public interests
over private interests. In con-
trast to this, the German edict
contains a specific mandate to
ensure the protection of private
interests. “If an individual’s free-
dom of economic movement is
hampered unjustly, the German
act allowed interfering rights to
the individual, not to mention it
deemed secession to be accept-
able if the circumstances were
justifiable.””” The Hungarian act
did not adapt this. According to
the mandates of the Cartel Law,
only the minister of commerce
and the minister of economy
submitted cases to the Cartel Committee and listing the types
of these cases exhaustively. According to this, it can be de-
duced that the Cartel Law specifically wished to avoid the
opportunity of bringing a case to the Cartel Court due to a
complaint of a private individual.

Committee member Ferencz Marschall joined Heller’s
point of view and stressed that cartel clauses containing man-
dates of boycott and isolation might still be against public
well-being and public interests, therefore the matter requires
the utmost attention of the Cartel Committee. He underlined
that even though no specific complaints surfaced in connec-
tion to this matter, the question should not be swept under
the rug, not to mention mandates that could result in an in-
dividual’s economic destruction or his economic status to be
rendered impossible are simply unacceptable.

In his comment, Ferencz Marschall expressed that in
everyday life clauses in connection to boycotts were not ex-
actly common yet based on everyday practices he figured
that “certain organisations” were more than keel to use it.
According to his testimony companies that made use of
such agreements and clauses generally used the reasoning
that the manufacturer or consumer had the opportunity to
turn to another company who would supply them with their
products no questions asked.

“Yet by considering that the Cartel Committee reasoned
that it gives a votum for its application and understand-
ing, we can only consider this question de lege lata. If we
consider this case from this perspective, we should first
and foremost bring forward § 6 of the Act No. 20 of 1931
that inhibits all mandates that endanger the interests of
public economy or public well-being. Here it states that its
existence, meaning every cartel clause should be judged
according to its expected effect.”™”

Marschall’s opinion states that accepting an isolation clause
based on the pretence that the isolated party still might have

The Royal Hungarian Ministry of Commerce, the first vei
the Cartel Committee meetings**

an opportunity to purchase the
goods outside of the cartel is inno
shape or form acceptable accord-
ing to the intentions of the law.
According to Marschall, definite
action is also needed in cases of
contracts and clauses when an
unpunctually paying customer
is not allowed to receive goods
in exchange for cash. His opin-
ion states that these are harmful
for public well-being and public
morals, therefore these actions
should be considered contest-
able. He wished to join one of
Heller’s statement, namely that
the Cartel Committee must ex-
press an opinion in this matter
and avoiding said statement
would be a mistake just because
the Committee did not receive
concrete complaints.
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“Yes, we should make a statement of principle on this
point, I consider the old Cartel Committee s statement on
these cases to be a statement of principle and we should
move beyond that and say that we consider such clauses
to be by all means inhibiting if there is an existence on
the line.”™

As the representative of the Hungarian Royal Legal Directo-
rate, Antal Serly also supported Farkas Heller’s standpoint.
Serly expressed that he believes that the aforementioned item
of the agenda is in fact vitally important, a so-called back-
bone of the whole cartel existence, therefore a statement of
principle should definitely be accepted. He also referred to
the fact that so far, only courts of arbitration dealt with this
matter, therefore the statement of principle the Cartel Com-
mittee makes should be applicable.

Antal Serly deemed the discussion of this matter sub-
stantial because the legal directorate played an extremely
significant role in the execution of the law. He stated that
in connection to the execution of the law, the legal direc-
torate is especially interested in the statements of principle
the Cartel Committee establishes. “The first item of today’s
list of today’s agendas is vitally important for all cases,
shall we say, the backbone of all cartel life. Therefore, if
I may express my humble opinion, the Cartel Committee
should definitely accept a statement of principle.”! Serly
expressed that if the Cartel Committee wishes to reach a
verdict in a certain case, the prior acceptance of a statement
of principle is definitely unavoidable in order to serve as a
guideline to make a decision. Serly expressed that accord-
ing to the practice established based on the act on unfair
competition resulted in resolutions that severely oppose
contemporary legal principles. He pointed out that in 1927
one of the decrees of the court of arbitration of the Chamber
of Commerce and Industry stated that even the destruction
of competitors is allowed in business competition.*?
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“In essence, Hungarian court never even dealt with this
topic, only courts of arbitration. Therefore, if the Cartel
Committee wanted to establish a statement of principle in
this matter, my humble opinion is that it should definitely
keep that in mind, and this statement of principle should
express an opinion that hopefully will be acceptable for
Hungarian courts.”

Keeping all that in mind, Antal Serly as the representative
of the Legal Directorate wished to support the suggestion
brought forward by Farkas Heller. “The statement brought for-
ward by His Excellency Heller does manage to find a middle
ground and in the case of its acceptance the Cartel Committee
would have a solid foundation to set foot on in each case.”™

After the statement, Miksa Feny6 expressed his fears that if
the Cartel Committee would accept a statement of principle on
the matter of cartel contracts containing clauses of boycott and
exclusion, it could happen that “in a specific case, they would
find themselves on the side that is against the interests of public
well-being and the economy even if the cartel only manages to
peel away half of the individual’s whole existence” . Therefore
he did not deem stipulating necessary and found § 6 of the Car-
tel Law to be perfectly adequate.

In order to react to the suggestions and concerns of Fenyo,
Farkas Heller described that should the Cartel Committee
chose to decide solely based on the general mandates of § 6,
then the Committee would never be able to move forward
in cartel matters and would never stop examining individual
cases instead of making time to establish standpoints of prin-
ciple within the framework of the law. According to Heller’s
opinion, this is exactly what business life needed. By forming
statements of principle, business life would see the frameworks
within which it could move freely without crossing lawfully es-
tablished boundaries clear as day. Farkas Heller came forward
with the following suggestion.

“Exemption, isolation or boycott from business relations
are exceptionally sharp weapons of economic struggles
which might affect the economic prosperity and even eco-
nomic life of certain individuals deeply. Therefore, the
Cartel Committee relies of § 6 of the Act No. 20 of 1931 to
only deem these tools acceptable to use within the interests
of the economy and public well-being if there exist a valid
reason of general interest for their application. The Car-
tel Committee deems it against the interests of the economy
and public interests if isolation is not only meted out to the
participants due to economically reasonable drawbacks but
downright capable of the destruction of its economic exist-
ence. The Committee wishes to assess each case separately
to determine whether or not this endangerment holds true.”™

The proposition submitted by Farkas Heller and modified by
Miksa Fenyd was accepted by the Cartel Committee unani-
mously.

The following paragraph is a detailed example of the out-
sider’s boycott with the case of the carbonated water cartel.

The cartel of carbonated water makers and carbonated wa-
ter equipment and component making machine industrialists
entered into an agreement to engross all its components and

machine needs at the cartel in advance, meanwhile the cartel
engaged itself not to set up competitors in certain areas. To put
it bluntly, this meant that if an individual would contact one of
the cartel members to set up a soda-water factory around cer-
tain parts, this commission would have been forbidden to ac-
cept under the penalty of 20 000 Pengds. One of the members
of the agreement almost instantly, right after the contract was
signed accepted and delivered an order of a carbonated factory
machine close to the plant of the carbonated water maker. Soon
after, heated competition broke out between the two carbonated
water factories that resulted in the price of carbonated water
sharply declining. The aggrieved party filed for penalty to reim-
burse its damages due to the pricing competition. At the end, the
lawsuit was avoided by the participants’ agreement. As it was
finally established, apart from the five companies that formed
the cartel there was another company producing machines for
carbonated water factories. The penalized respondent machine
industrialist justified himself by stating that the penalty is used
to strengthen an agreement that harms public morals, therefore
itis invalidated. “Since the agreement that in a certain area only
a certain company should be allowed to produce carbonated
water and nobody else is allowed to set up shop in said area—is
against the freedom of industry practices.”” However, the car-
tel contract did not specify whether an entrepreneur can estab-
lish a carbonated water factory, only from who he can buy the
equipment. Apart from the machine industrialists in the cartel,
there were companies all over the nation that produced factory
machinery and would have been allowed to sell the compo-
nents. The defence also stated that the companies unified by the
cartel produce the best quality equipment, but this did not affect
the merits of the case. The final verdict turned out to be that
since the five companies unified in the cartel did not monopo-
lise the market that satisfies this specific need, therefore signing
the contract was not an obligation.*®

3. Summary

In the field of cartel private law, various other problems could
arise apart from the ones that the law did not have clauses for,
for the act’s only concern was cartel public law. This resulted in
a fundamental legal uncertainty in cartel law, therefore it would
have been easier to regulate cartel private law as well. In this
case, judicial legal practice became the decisive factor, for by
taking into the general rules of private law, it shall deal with any
legal problems that arise within the field of cartel private law.

The nominal reason of state intervention in private law re-
lations in the period after the war was the transformation of
economic relations. In my opinion this resulted in even more
problems that touches upon the protection of fundamental
rights, the separation of powers and all in all, the existence of
constitutionality.

To sum it all up, it can be stated that the regulation of eco-
nomic relations within the Cartel Act happened in order to
protect public interests, however, it did not interfere with the
development of free competition and economic development.
“The crack of arms does not only silence poetry, but the purity
of legal development also weakens in the current economic
distress.”™
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