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Introduction

The development of civil society in Eastern Europe is one of the remarkable phenomena
of recent history. Counting from its beginnings in the waning years of one-party rule to
today, sufficient time has passed to warrant an assessment of the shape of environmental
civil society as it has passed through its teenage years and is on the verge of turning 21.

This is an appropriate topic for a volume honouring Alexandre Kiss. After the
events of 1989 Alexandre Kiss’s Hungarian citizenship was restored and he began
returning to Hungary, organizing summer programmes with Santa Clara and other
universities. For the rest of his life he made it a priority to inspire a new generation
of young lawyers from countries in transition to see the law as a means for respect for
human rights and unleashing human potential for protection of the environment.
Many of the young lawyers touched by Alexandre went on to non-government
careers, either as key members of civil society organizations agitating for change, or
providing critical legal services to build the capacity of NGOs to conduct more effective
campaigns.

This article therefore examines in some detail the legal aspects of environmental
civil society, including the legal conditions for organization of associations, the
framework for operations including economic incentives, and some of the most
significant legal tools for participation of Environmental Civil Society Organisations
(ECSO’s). Drawing upon similar studies done for the region of Central and Eastern
Europe, this particular analysis focuses on a nearby region that has emerged from a
decade of conflict, but which shares many of the same historical characteristics of the
CEE region — that is, South Eastern Europe.
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Methodology

The background for the findings presented in this paper is the research and analysis

the authors, and others, carried out for the Regional Environmental Center for Central

and Eastern Europe (REC) in 2006-7 on ECSOs! in South Eastern Europe. REC
made this extensive survey of the ECSOs of seven South East European countries or
territories? as a part of a Swedish International Development and Cooperation Agency

(Sida) funded aid programme called SECTOR (Supporting Environmental Civil

Society Organisations in South Eastern Europe). The surveying was conducted in the

period of April — September 2006 and had two main objectives:

* To conduct an in-depth assessment of the nature and status of the environmental
civil society organisations in the South East European region, providing in-depth
analysis of the challenges and opportunities they face.

* To give specific answers and information for the preparation and planning of other
forms of support through the SECTOR programme.

Additionally, information gathered throughout the survey was planned to be used for broad
dissemination to all potential stakeholders and people interested in the status and challenges
of rapidly developing environmental civil society in the West Balkans region. This paper
is one of the ways information on the survey may be disseminated to a wider audience.

The research was focused around five key modules that delimited the effectiveness
and efficiency of ECSOs. The five research modules were: (1) Legal and Regulatory
Framework, (2) Resource Base, (3) Human and Organisational Capacities, (4) Information
and Knowledge and (5) Accountability. All of the modules considered the internal and
external environment of ECSOs and each module’s key assumptions, research focus
and survey questions were elaborated by a dedicated expert or module leader.?

The assessment survey of ECSOs was done in three main stages: (i) collection of
data from open sources, (ii) distribution of a survey questionnaire to a wide audience

! For the purpose of the survey the research team understood an ECSO as an officially registered organisation,
other public association or otherwise clearly identifiable group of citizens that: does not act as an official
governmental body; is a not-for-profit entity (i.e. non-commercial); functions at any geographical level;
has a presence in public life, outside of family structures, expressing the interests and values of their members
or others, based on ethical, cultural, political, scientific, or philanthropic considerations; and has a main
purpose related to the promotion of one or more of the following:

— protection and conservation of the environment;

— the sustainable use of natural resources and renewables;

— traditional cultural values and knowledge leading to a decrease in society’s environmental impact;

— environmentally friendly development, policies and projects;

— governance principles leading to the creation of an enabling environment for environmental protection
and sustainable development (e.g. anti-corruption measures, transparency, accountability, and public
participation).

Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro

and Serbia, including a separate section for Kosovo (under UNSCR 1244).

REC’s Module leaders: 1) Legal and Regulatory Framework — Stephen Stec, Head of Environmental

Law Programme; 2) Resource Base — Robert Atkinson, Director for Civil Initiatives; 3) Human and

o
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of ECSOs (used for collating into a directory as well as the assessment); and (iii)
semi-structured personal interviews. Therefore quantitative and qualitative data were
collected in the course of the survey.

The survey questionnaire was developed by the research team and widely distributed
(in local languages) by the REC’s country and field offices to ECSOs between June
and July 2006. The questionnaire was divided into two parts: Part A was used for the
organisations’ entry into the REC’s NGO Directory.* Part B of the questionnaire was
designed for a deeper, confidential assessment of the groups, and that information
was not used within each organisation’s directory entry.

Supplemental questionnaires were developed for the personal interviews to
generate data concentrating on opinions and trends seen by the interviewees.
Interviewees were from a variety of stakeholders, including ECSOs, Civil Society
support organisations, donors, national and local government officials, and civil
society lawyers.

The total number of questionnaires received from organisations was 434 and the
number of individuals interviewed was 116°. Data from the questionnaires and
personal interviews were compared with data from open sources. Although there are
certainly many more environmental civil society organizations registered in the region
than responded to the questionnaire, the researchers believed that the respondents
represented a large proportion of the most active organizations in the region. Indeed
the numbers are comparable to those gathered during a previous study carried out by
REC in 2001° and which have been used below to make some trend analyses.

The data entered were aggregated and analysed in order to assess the status and
needs of the environmental movement in SEE. The outputs of the assessment were
partly published in the 2006 SEE NGO Directory with national chapters, plus a
brochure called Striving for Sustainability that presents a summary of the results,
findings and recommendations.” Additionally the findings and recommendations
were presented at the 6% Environment for Europe Conference (Belgrade, October 2007)
and a European Commission conference on the Commission’s new Civil Society
Development Facility (Brussels, April 2008). Due to funding and other limitations,
however, the referenced publications could present only a partial picture of the results
of the research.

Organisational Capacities — Adriana Craciun, Senior Project Manager, Education & Capacity Building
Programme; 4) Information and Knowledge — Jerome Simpson, Head of Information Programme; and 5)
Accountability — Magdi Toth-Nagy, Head of Public Participation Programme. Overall coordination was
by Dr Richard Filcak, Project Manager, NGO Support Programme.

RICHARD FILCAK—ROBERT ATKINSON (Eds.): NGO Directory of South Eastern Europe: a directory and
survey findings of West Balkan environmental civil society organizations. 2007, 5% Edition, Szentendre
(Hungary): REC, 2007, 5" Edition, 302 pages.

Country Survey/Interviewed: Albania: 68/21, Bosnia & Herzegovina 88/19, Croatia 70/19, FYR Macedonia
50/18, Montenegro 14/12, Serbia 114/11, Kosovo (UNSCR 1244) 30/16.

SERGIU SERBAN (ed.): NGO Directory: A Directory of Environmental Nongovernmental Organizations in
Central and Eastern Europe. Szentendre (Hungary): REC, 2001, 748 pages.

See the REC website for these products: www.rec.org/sector
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General Findings

The findings of the survey and interviews showed that many and varied issues face
SEE ECSOs. Naturally the region has developed differentially — within countries
there are local differences — however, it is possible and valuable to give a general
regional summary of the ECSOs’ situation and the trends in their development. The
legal aspects of civil society development in SEE are the prime topic of this paper, in
a section that follows. Nevertheless it is useful to provide context by setting out some
of the general findings and recommendations.

When we plot the year of founding of the ECSOs in SEE and CEE? against the
absolute number of groups founded in that year we get the following graph:
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In comparison with CEE there were quite low levels of ECSO foundation in SEE in
the early to mid 1990’s. This was obviously due to the years of conflict and civil strife
in the region. However since 2000 the patterns are fairly similar. This demonstrates
that in SEE the majority of ECSOs are young groups, which may imply something
about their experience and abilities. It may also mean that society in general is less
familiar with the concept of civil groups and their role in society. As the title of this
paper is Civil Society Turns 21 we see in reality that practically many of the civil
society groups in SEE are still in their infancy.

8 CEE countries were surveyed in 2007 through a joint study by REC and MIT. For more details of this
survey see: http://www.rec.org/REC/Databases/NGO_Dir_CEE/cee_ngo_survey_report.pdf
Those countries surveyed were: Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia
and Slovenia.
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The survey examined the groups’ responses as to whether their activities involved
any from a list of 26 possible topics. It was found that the more political, or perhaps
technical issues feature in the lower half of those most commonly worked on.’ Topics
like nuclear power, GMOs, climate change, or transport!” are clearly less popular among
the ECSOs. This finding in itself is important, but takes on even more significance
when correlated with the organizations’ capacities and the sources of funding that
particular ECSOs have access to for their activities. This in turn helps us to understand
whether the programming priorities of donors tend to lead organisations to work into
fields that would normally not be their own highest priority. Moreover, from the point
of view of building capacities of these ECSOs, the findings of the assessment pointed
to the need for an increase in their knowledge on a specific range of issues.

Most common topic 2001 2006
1 Nature protection Environmental education/ESD
2nd Environmental Education | Nature protection
3rd Public Participation Sustainable development
4t Biodiversity preservation | Waste
St Tourism/Eco-Tourism Water

The assessment considered the sources of funds for the environmental movement in
the region. The five most frequent sources of funds (regardless of amount) were
found to be:
1. Foreign/international foundation grants — 52%.
Domestic government grants — 52%.
Membership dues (fees) — 44%.
Foreign government/international grants — 36%.
Domestic corporate/business grants — 34%

AR

However, if we compare this list with those donors that ECSOs characterise as
primary funders (more than 25% of their budget coming from that donor) the picture
changes:

1. Foreign/international foundation grants — 23%

2. Domestic government/public sector grants or donations — 15%

3. Foreign government/international grants — 14%

Notably, membership fees, while relatively common, only appear in tenth place as a
significant source of funding. In addition, the results show that there are relatively

° The results were compared to those of the 2001 survey. See SERBAN op. cit.

1 The full list of topics is presented in: ROBERT ATKINSON: Striving for Sustainability: A Regional
Assessment of the Environmental Civil Society Organisations in the Western Balkans, A summary of
results, findings and recommendations. Szentendre (Hungary): REC, (2007). 24 pages. http://www.rec.org/
sector/brochure/sector_brochure_2007.pdf
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fewer dependable, nationally based funds available for ECSOs in SEE — funds that
these organisations could perhaps influence. The overall conclusion is that the financial
situation of ECSOs is bound to worsen as foreign donors phase out. The survey also
showed that SEE ECSOs are more dependent on fewer donors. On average a SEE
ECSO receives funding from 3.5 donors, as compared to 5.0 average donors in CEE.
This lack of diversity of funding is a further vulnerability and source of insecurity,
which also has the effect of making SEE ECSOs more responsive to donor priorities.

In addition to sources of funding the survey also asked the groups about the sizes
of their budgets (using eight categories, starting at zero to over one hundred thousand
Euros per year). The following graph plots the number of ECSOs in each category
against the sum of their combined budgets (using the median point in each category
as an estimate).
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The chart shows that there is a distinct “class” of wealthier groups that has accumulated
a large proportion of the available resources, a sizable ‘middle class’ of groups, but
also a quite large group with very limited or no financial resources at all. In comparison
with the data from the 2001 survey the distinctions among these classes have been
exacerbated.

The following pie chart reinforces these findings. When asked about their financial
status, two-thirds of all ECSOs in SEE stated that they are financially unstable or worse.
This is a sobering analysis and goes some way to define the resource stresses that
ECSOs in the Balkans are under. Certainly there is some concern for how viable they
are as organisations and in being effective in fulfilling their role.
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Chart Financial Status of ECSOs in SEE.

The survey findings paint a picture of the ‘average Balkan ECSO’ that can be summarised
thus:

¢ formed after 2000;

* with a 17 000 EUR annual budget;

¢ rents its office;

¢ covers environmental education, nature conservation & waste issues;

* has to adapt to donor priorities; and

* struggles to define its fundraising strategy and to support its two paid staff.

Relating to the trends exhibited by the movement there are a number of headline
findings that raise concerns over the future direction of the development of civil
society groups. There is an evident and growing disparity between different types of
ECSOs (the haves-and-have-not’s), both in financial resources and capacities. The
funding environment is becoming increasingly difficult for ‘grassroots’ organizations,
particularly those that rely on membership fees and therefore may be better connected
to the local community.

In general there appears to be less capability among Balkan ECSOs on politicised or
campaign issues (GMOs, climate change, et. al.) than is required for the increasingly
complex environmental agenda. However, a ‘professional class’ of ECSOs that are
addressing these policy issues is developing, but such groups may be criticized for having
a questionable connection or relevance to the community. Some view them as important
ECSO think-tanks while others view them as opportunistic crypto-consultancies using
CSO funds for profit-making. Additionally donors are criticized for pushing their
own agendas without considering the needs of ECSOs. Some interviewees even
consider that donors use ECSOs as vectors for their own positions and questioned
whether the priorities chosen reflect those of the local civil society.

The question now is: how will SEE ECSOs develop further from this point? It
could be assumed that as the countries of SEE are looking towards EU integration,
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and will come under the influence of those processes, much of this development may
follow the pattern exhibited in the new Member States or CEE. Based on the findings
of a similar survey in the CEE region!! it was found that those CEE ECSOs with higher
incomes and more paid staff (the ‘professional class’) tend to get primary funding
(more than 50% of their budget) from EU institutional sources, yet have lower levels
of members. At the same time, those with lower levels of income and fewer paid staff
tended to have primary funding from membership fees (dues) — and higher levels of
membership — yet also tended to have lower staff capacity and overall funding levels.

Additionally it was also found that these two groups are inclined to concentrate
on different forms of activity — respectively policy advocacy and direct actions.
Consequently, CEE ECSOs doing direct action have comparatively few resources
while EU institution-supported ECSOs appear to represent a smaller but wealthier
set of organisations. An analysis of trends, moreover, shows a clear tendency for the
‘professional’ ECSOs to capture a greater proportion of overall funding. This can
contribute to an “insider” culture that is difficult for new organizations to break into.
One of the methods used by such organizations to maintain their funding is to follow
donor priorities. As donor priorities have shown a tendency in recent years to become
concentrated on a narrower set of fields this phenomenon has the effect of focusing
‘professional’ ECSO priorities towards those of the donors.

The pattern in CEE appears to be a further evolution of what is now being exhibited
in SEE. Perhaps this is a natural process of ECSO evolution. Certainly the diversity
of types of groups is necessary and while many persons have an understanding of
“true” civil society organizations limited only to the grassroots variety, no picture of
the development of civil society in CEE and SEE is complete without an understanding
of the role and characteristics of the ‘professional’ public organizations. Still we need
to consider what we foresee as the ‘best’ role and function of civil society organizations
on environmental issues, and thus consider what the movement needs to develop to
fulfill them. Donors especially need to judge the effect of their funding on the movement
in the long-run and would perhaps be better off in focusing on the infrastructure of
the CSO arena as opposed to supporting projects along their own narrow aims.

Legal Findings and Analysis

These have been the main findings of the survey. Now we may present in greater
detail the main legal aspects of the study, and some general observations about legal
tools. In the field of Legal and Regulatory Framework the survey looked at several
aspects of legal regimes relevant to civil society organizations, covering legislation
as well as its implementation. These included the basic legal foundation for the

' JOANN CARMIN-ELISABETH ALBRIGHT-RACHEL HEALY-TEGIN TEICH: Environmental NGOs in Central
and Eastern Europe. Summary of Survey Findings 2007. Department of Urban Studies and Planning,
Massachusetts Institute of Technology. Cambridge—Massachusetts, USA. (unpublished report) 2007, 34
pages. This paper can be found at the following link: http://www.rec.org/REC/Databases/NGO_Dir_CEE/
cee_ngo_survey_report.pdf
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establishment of civil society organizations, including systems for registration, the use
of tax regimes to encourage civil society activity, and the rules of the legal profession
that affect the ability of ECSO lawyers to engage in advocacy. As in the other parts of
the survey, both the actual state of the law and the perceptions of the various stakeholders
were examined. Thus, the survey also gathered information concerning the extent
to which ECSOs consider complying with legal requirements a priority, thereby
indirectly providing information on overall enforcement of the law. As one element
of the SECTOR project was to identify training needs, legal training was included as
one of the areas surveyed.

Finally, the project examined the legal frameworks in the countries and territories
for access to information and participation, and gathered information from ECSOs
about the frequency with which they make use of such legal provisions. Raw data
about the number of cases brought to court was also gathered. The main findings in
these areas are presented in the following section.

Legal and regulatory framework

Registration Issues

Often the first thing an NGO has to do is to register, and this process is still in many
countries time-consuming, bureaucratic and expensive. Some countries employ a
two-step process with tax registration separate, and for some NGOs outside of capital
cities they have to register once locally and once with different authorities in the capitals.
The use of computerized databases accessible online or in local communities would
help solve this problem.

Complexity of registration procedure
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The survey found that in most places the situation for registration of a CSO is fairly
simple, straightforward and inexpensive (notably Kosovo, Macedonia, Montenegro,
and Serbia).!2 However, in all countries there are some specific issues associated with
registration:
> In Albania the state of CSO registration law is partly in flux, especially with regard

to tax and financial matters. ECSOs in the regions are particularly affected by the

two-stage registration process, which may require several trips to various authorities
to complete.

> The legal framework in BiH for registration is good, but administrative practice is
problematic. A multiplicity of authorities and jurisdictions creates obstacles for
smooth operations of ECSOs throughout the country.

> The legal framework for registration in Croatia is likely the best in the region. But
excessive legal requirements prevent the establishment of foundations.

> In Macedonia the legal framework for registration is good, but procedures can be
time-consuming.

> The process of registration in Montenegro is simple, straightforward and inexpensive,
and CSO status offers significant tax advantages. But, there is a high rate of abuse of

CSO registration possibilities by for-profit companies.
> In Serbia registration has been relatively simple up to now.

Legal Compliance

A series of questions, particularly in the interviews, addressed the extent to which the
legal framework related to the operation of ECSOs, including the particulars of an
organization’s statute or registration, is taken seriously. In several of the countries the
survey revealed that overall lax enforcement of legal provisions leads to possibilities for
ECSOs to operate without full legal compliance or without due regard for particular
legal requirements, in particular those related to governance and financial reporting.
Of note in this regard were: Albania, Kosovo, FYR Macedonia, and Montenegro.
In contrast, Croatian ECSOs generally operate consistent with their legal status and
legal requirements.

Tax Issues

Tax incentives or tax exemptions are in use in many CEE and even SEE countries,
with a broad range of tools being used, some rather experimental. The tax regime
affecting ECSOs varies markedly from country to country, with the most favourable
regime in Albania and the least favourable in Serbia. For Bosnia and Herzegovina the
tax structure is not fully developed and differs across jurisdictions. In both Croatia
and FYR Macedonia, ECSOs generally do not benefit from tax advantages, and have
the same tax treatment as for-profit companies.

12 Further information, including results for each country or territory, are available in the unpublished
project report, on file with the REC.
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Percentage of NGOs for the different tax exemptions

40 38
35
30
25
20
15 —

32

16

04—

51— — — — —s

0 ]

Key:

1: Income taxes for grants, donations
2: Income taxes on generated fees

3: Employment taxes

4: VAT

5: Other

Q 5: Are donations to your organization tax deductible?

28%
Yes
No
M Do not know

However, as can be seen by the chart above, there appears to be some confusion among
ECSOs as to whether tax deductions for donations are available. For a large group of
ECSOs, this is due to the fact that donations are not a source of funding.

More experience sharing is needed to see what tax mechanisms work and which do
not within the region. In some countries certain preferences are granted to “patriotic”
or other groups. Abuse of tax benefits through sham NGOs that are involved in many
kinds of shady enterprises is one of the biggest challenges in the region, and undermines
the credibility of legitimate NGOs. Public opinion surveys in some countries outside
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of SEE have shown that the public believes NGOs to be mechanisms for smuggling,
tax avoidance and other forms of criminality. This has not been specifically tested in
SEE but many of the same social conditions are present there.

Legal Advocacy and General Standards of Justice

In many of the countries general legal frameworks to enable advocacy are in place,
but implementation and enforcement are lacking. Consequently genuine legal advocacy
has not developed and there is a general lack of sense of ownership of the legal regime.
Croatia’s legal system was not seen to be very favourable to genuine legal advocacy,
but conversely there is a higher rate of the use of this tool than in other parts of the
region.

Official corruption is still a problem. One typical example arose out of the interviews.
Some countries require — at least informally — the use of specific lawyers for NGO
registration who work in cahoots with judges to extort extra fees, but the problem
goes far beyond such examples and is endemic. The problem of corruption obviously
has an impact on whether ECSOs use legal or other means for their purposes. In the
EU member states with one or two notable exceptions this problem has been managed,
but it is a big problem elsewhere.

The survey also revealed deficiencies in the training of authorities and judges to
ensure a standard interpretation of the law and of justice. Different interpretations of
requirements and of the law itself depending upon the official are reported to be still
common. It is obvious that training is not keeping pace with legal reform. The inability
to predict the outcome of legal actions contributes to a general reluctance to make use
of the justice system.

In CEE because of the overall stabilization of society and the legal system, the
strategic use of litigation has taken hold, but despite assistance efforts, in SEE most
ECSOs do not seriously consider the use of legal cases to further their goals. This is
due partly to ineffectiveness of justice systems and partly to the existence of other
avenues for success. While Aarhus Convention tools, e.g., have been used to great
effect in some countries, in others the level of inefficiency of the system makes this
only a dream.

Nevertheless, there is general awareness in the region that legal mechanisms, and by
implication an improved legal system, have the potential to provide important opportunities
for ECSOs to meet their goals. In around half of the countries (Albania, Bosnia &
Herzegovina and Croatia), legal assistance, training and expertise are relatively important
needs identified by the ECSOs themselves.

Use of legal tools — Access to Information

The research team also investigated the perceptions of ECSOs and other stakeholders
concerning the effectiveness of a range of available legal tools. The information
gathered included whether the ECSOs had positive or negative experiences or
impressions related to the use of the specific tools. For example, the following chart
shows the number of respondents characterizing different aspects of the use of the law
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on access to information as positive or negative. Even where the legislation is largely
considered in a positive light (as shown by the first column), procedures are viewed
less positively and the level of enforcement shows significant problems, contributing to
overall negative scores. Only the cost of receiving information is viewed in a generally
positive light. Common problems identified included failure to answer information
requests, late response, lack of capacity of authorities to handle requests, poor information
flow between authorities, and under-developed infrastructure for electronic information.

The snapshot below should be considered in light of the responses in a number of
countries stating that access to information has improved in recent years.
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Key:
1: Legislation regarding rights and responsibilities
2: Procedures and rules
3: Legislation enforcement
4: Knowledge about what rights citizens and CSOs have
5: Knowledge and skills about how to use rights
6: Timeframe to receive the information
7: Handling confidentiality of information
8: Costs for receiving the information
9: Information on where and how the information can be accessed
10: How up-to-dat is the information
11: Format of the information
12: Amount of information

Public participation

A similar pattern could be found when respondents were asked how they evaluate the
system for public participation in their countries. However, perceptions concerning
public participation were somewhat more negative overall, with only a bare majority
contending that the legislative framework was positive. Despite the developing
practice in the field of public participation, especially within environmental impact
assessment, procedural requirements (e.g., notification, accessibility of documents, and
taking due account of comments) are seen as being often not implemented properly.
Limitations of the capacities of ECSOs to participate effectively must be taken into
account. Among the matters identified as obstacles is the practice of Croatian authorities
to a restrictive interpretation of standard in EIA procedures. In some countries such
as Serbia, relatively few ECSOs attempt to participate in EIA, preferring to work on
a higher, policymaking level. Those ECSOs reporting that they are involved by
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authorities in policymaking tend to perceive of their role as consultative only,
without particular influence. Most such procedures are by invitation only, and ECSOs
wish to maintain good relations to ensure their involvement, so are willing to accept
a limited role.
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Key:
1: Legislation regarding rights and responsibilities
2: Procedures and rules
3: Legislation enforcement
4: Knowledge about what rights citizens and CSOs have
5: Knowledge and skills about how to use rights
6: Notification about upcoming decision-making and public participation opportunities
7: Information about upcoming opportunities
8: Timeframe to prepare for the public consultation

9: Having the recources
10: Having adequate technical expertise
11: Organization of public hearings
12: Taking into account of public comments
13: Information about comments taken into account
14: Information about the outcome of the decision-making

Access to Justice

With respect to access to justice, as seen by the following chart, the assessment of
respondents was almost entirely negative. The highest positive response rates were
given for access to technical expertise (17%) and standing rights for citizens and CSOs
(16%) but even these figures can hardly been seen as unproblematic. The negative
impressions for knowledge and skills about how to use rights, timeliness of procedures,
and availability of resources for fees were almost 100% negative. The high negativity
cannot be attributed to a failure to attempt to use legal justice mechanisms — altogether
36 of the ECSOs surveyed had been plaintiffs in an environment lawsuit. Lack of access
to justice was particularly notable in Albania, Bosnia & Herzegovina, Montenegro and
Serbia. Contributing factors were the slow pace of reform, lack of knowledge about
the existence of rights, the lack of affordable legal assistance and a lack of clarity of
appeal opportunities.
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Several of the matters surveyed have a relation to the Aarhus Convention. This instru-
ment has been directly used in dozens of cases in countries of CEE and particularly
in the EECCA region, or former Soviet Union. But more importantly, it has set the
standard for rights of access to information, public participation and to some extent
access to justice in these matters, and in doing so has raised understanding about the
role of civil society and given strength and encouragement to a generation of envi-
ronmentalists. Its power is exemplified by the fact that the EU reformed its own laws
as a result of Aarhus. It is not yet in great use in SEE, but the Aarhus Convention may
still be considered as the single most important legal development for civil society in
Europe in the last generation.

Recommendations

As aresult of the SECTOR survey several sets of recommendations were produced, aimed
at various elements of the survey and at different stakeholder groups. Recommendations
aimed at the legal aspects of the survey are presented herein. The main sets of
recommendations aimed at different stakeholder groups are set forth in the annex.
Although a good deal of work was done in many countries of the region to improve
and open the registration process for CSOs, there is still room for improvement. None
of the countries/territories is using the registration process to control or prohibit work
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of the organizations, however, some countries make the registration very easy (e.g.
Croatia), while others could improve the situation especially for the organizations
outside of the capital cities (e.g., Albania), or improve capacities of the authorities
dealing with the organizations in the regions (e.g., Serbia). In some countries (e.g.
FYR Macedonia) measures should be taken to increase the capacity of judges to
speed up the registration process.

The two-step registration process should be streamlined in countries with dispersed
populations, possibly by using computerized databases that can be accessed from the
regions. Authorities should proactively assist CSOs to complete registration procedures
without threat of sanctions. In most countries, so many sets of norms are needed on
the practical level, that all mechanisms should be tried simultaneously, including
subsidiary legislation, regulations, rules, guidelines and protocols. Information
campaigns and training programs are needed to consolidate understanding of the
legal framework for registration and taxation.

Additional controls are needed over authorities responsible for registering CSOs,
including administrative oversight and appeals procedures. As the first step in this
direction, the actual implementation of registration rules and procedures should be
assessed through extensive field surveys.

VAT exemptions and tax incentives are important tools for development of the
CSO sector. Some countries (e.g. Montenegro) use them broadly, some others (e.g.,
Croatia) use them selectively only for some organizations. It is suggested to use these
tools more broadly in the region and on an equal basis (regardless of when they were
established or what are their activities — as long as they have a public purpose). Rules on
financial and tax matters should be streamlined with a view towards encouraging private
donations to legitimate CSOs. On the other hand, tax authorities should be provided
with greater enforcement powers, e.g., to be able to check whether an organization’s
real activities are consistent with its non-profit status.

Public authorities should receive more training on implementation of existing legal
requirements under the framework. Additional efforts should be made to extend legal
frameworks and implementation to all communities (e.g., in Kosovo under UNSCR 1244).

Legal advocacy training and capacity building are priority areas for assistance to
ECSOs, in particular aimed at strengthening capacities to make use of formal and
informal opportunities and rights for access to information, public participation and
access to justice.

Legal frameworks for information and participation are comparatively well advanced,
but a concerted effort needs to be made to improve procedures and to boost capacities
for enforcement. At least a part of the problem is perception. Authorities should pay
attention to mechanisms for increasing public awareness of successes, so as to break
the low levels of expectations prevalent.

Conclusion

The SECTOR survey provided the basis for an overall assessment of civil society
development in the region, with extensive detailed findings in several areas of interest.
The general findings of the survey have been presented in this paper, together with
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more detailed findings in the area of legal and regulatory matters. South Eastern
Europe as a region is going through some of the same stages of civil society devel-
opment as occurred in Central and Eastern Europe in the 1990s. The series of con-
flicts in the region delayed reforms and civil society development, but great strides
have been made in recent years. The picture provided through the survey is one of
progress particularly with legislation, but includes continued deep-rooted institution-
al shortcomings, preventing the new legal regime from being implemented and
enforced. With only a few exceptions, the countries and territories of SEE have not
been able to achieve a measure of social stability sufficient to enable the slow process
of development of the rule of law to take hold. Despite these obstacles, a large num-
ber of environmental civil society organizations are active in the region. It is to be
expected that their continuous efforts will slowly lead towards higher standards in the
application of the law related to the establishment and functioning of these organiza-
tions, and in the provision of rights and opportunities for such organizations to move
towards achieving their goals through legal means. Yet, hanging above this cautious-
ly optimistic scenario is the reality that SEE ECSOs do not have the variety and mag-
nitude of resources available to their CEE counterparts, and their ability to achieve
their goals and to demonstrate the function of civil society is unfortunately depend-
ent on a fragile and endangered financial footing.

Annex — Main recommendations per stakeholder group

The main recommendations for ECSOs are:

v Build legal advocacy skills.

v/ Tax exemptions: lobby for better conditions, consistent with non-profit status.

v Co-operate together to influence the government’s and donors’ funding programmes
v/ Enhance relevance of projects to local communities

v Develop ‘services’ with/for local authorities.

v Look at opportunities for corporate sponsorship.

v/ Review strategic leadership capacities and internal administrative procedures
v/ Develop and implement appropriate organisational development plans.

v Prepare for the new funding conditions after transition funds are reduced.

v Increase the expertise of staff (by training or recruitment).

v/ Demand improvements in the environmental information provided by government

v Develop ways of being involved in dialogue/consultation with government.
v Enhance the role they play in society to build trust between themselves and citizens.
They should be more visible, accountable and transparent and demonstrate results.
v Need to work closely with authorities on exercising Aarhus Convention rights, or
to campaign and lobby for them.

The main recommendations for governmental authorities are:

v Registration improvements: help in rural areas, speeding up processes and improving
consistency through training and greater control over authorities.

v Tax exemptions to be used more broadly in the region and on an equal basis. Tax
authorities able to check whether CSOs activities are consistent with their non-profit status.

v Financial and tax matters should be streamlined to encourage private donations to CSOs.
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v National governments need to enhance their support for CSOs, including: comprehensive
CSO support policies and plans; clearer procedures and transparent decision-making on
funding; increased possibilities to contract for services and developing national foundations.

v Local authorities need to increase funding available and improve mechanisms/criteria for
support; they should be encouraged to provide free or subsidized office space.

v Use privatisation or lottery funds for CSO activities and to support local/community
foundations.

v/ Government funding for supporting employment in the CSOs.

v The currency, reliability, presentation and exchange mechanisms of official environmental
information requires significant improvement — perhaps under a single responsible institution.

v Better understand the role of CSOs in society, involve them in developing strategy and policy.

v Improve rules/criteria for CSO representation in different governmental bodies/ committees.

v Aarhus Convention should be ratified/acceded where it is not and efficient implementation
measures need to be developed further.

The main recommendations for the donor community and CSO support organisations are:

v Information and training are needed to build CSO understanding of the legal framework.
v Legal advocacy capacity building should be provided to environmental CSOs.
v Support given to governments in developing supportive tax regulations for CSOs.

v Donors to better co-ordinate both between themselves and CSOs on priorities.

v Consider CSOs’ real capacities when setting funding conditions (staffing & operational costs,
fair payment & co-financing conditions; provide longer-term & regular funding cycles).

v/ Make governments aware of the option to contract CSOs for services. To give more training
on fundraising, especially on fundraising strategies & complex applications (EC).

v Establish clearinghouses or information points for CSOs on available funding.

v Help build organisational capacities of CSOs (not just concentrate project implementation).

v Provide tailored capacity building for CSOs’ specific training needs, both knowledge and
skills.

v Allow, through their aid programmes, the CSOs to cover staff salaries and invest in staft
development.

v Assist the development of environmental/information networks in the region.

v Encourage co-operation and communication between CSOs, government and media.
v Offer capacity building for officials to overcome the current gaps in practical implementation
practices on access to information and public participation issues.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Mistral
    /MistralAV
  ]
  /NeverEmbed [ true
    /HuniVenetian301BT
    /HuniVenetian301BTBold
    /HuniVenetian301BTBoldItalic
    /HuniVenetian301BTItalic
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>







    /HEB (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


